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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  226 

Child  Care  Food  Program 

agency:  Food  and  Nutrition  Service. 
USDA. 

action:  Final  rule. 

summary:  This  Hnal  rule  implements  the 
provisions  of  Pub.  L.  95-627,  the  Child 
Nutrition  Amendments  of  1978, 
regarding  the  Child  Care  Food  Program. 
Enacted  on  November  10, 1978,  the 
statute  provides  permanent 
authorization  for  the  Program.  The 
overall  intent  of  the  statute  and  these 
regulations  is  to  facilitate  increased 
particpation  in  the  Program  and  to 
improve  nutrition  among  children 
enrolled  in  day  care.  The  Department 
expects  the  fmal  rule  to  remove 
obstacles  and  provide  inducements  for 
participation,  and  at  the  same  time 
ensure  the  quality  and  nutritional 
integrity  of  the  Program.  Provisions  of 
the  Hnal  regulations  which  will  help  to 
achieve  these  goals  include  a 
reorganization  of  the  payment  structures 
in  the  Program,  alternative  approval 
procedures  for  day  care  centers,  day 
care  homes  and  outside  school  hours 
care  centers  and  systematized  Program 
assistance  requirements  for  State 
agencies  and  sponsoring  organizations. 
The  Department  anticipates  that  the 
new  provisions  embodied  in  these 
regulations  will  stimulate  Program 
growth.  This  responds  to  a  growing  need 
nationwide  among  working  parents  for 
adequate  child  care  services. 

EFFECTIVE  DATE:  Refer  to  §  226.29— 
Implementation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jordan  Benderly,  Director,  or  Beverly 
Walstrom,  Child  Care  and  Summer 
Programs  Division,  Food  and  Nutrition 
Service,  Washington,  D.C.  20250,  202- 
447-6905. 

SUPPLEMENTARY  INFORMATION:  The 

Child  Care  Food  Program  is  authorized 
by  section  17  of  the  National  School 
Lunch  Act.  Comprehensive  final 
Program  regulations  were  last  published 
on  June  25, 1976  (41  FR  26179).  Three 
amendments  to  those  regulations  have 
since  been  published  to  provide  audit 
funds,  delete  the  time  limit  for  securing 
IRS  tax-exempt  status,  and  announce 
the  opening  of  the  Mountain  Plains 
Regional  Office.  Pub.  L.  95-627,  enacted 
on  November  10, 1978,  substantially 
revises  the  Program  and  authorizes  it  on 
a  permanent  basis.  This  statute 
prescribes  several  major 


nondiscretionary  changes,  such  as 
mandatory  advance  paymentSr  a  new 
method  of  assigning  reimbursement 
rates,  separate  food  service  and 
administration  rates  for  sponsoring 
organizations  of  day  care  homes,  ' 
establishment  of  institution  appeal 
procedures,  time  frames  for  application 
approvals  and  payments  of  claims,  and 
annual  notification  of  Program 
availability  to  non-participating  child 
care  centers,  outside-school-hours  care 
centers,  and  day  care  homes.  (The  new 
statutory  formula  for  State 
administrative  expense  funds  is  codified 
under  Part  235  of  this  title.) 

On  July  3, 1979,  proposed  Child  Care 
Food  Program  regulations  were 
published  (44  FR  39078)  to  implement 
Pub.  L  95-627.  These  regulations 
incorporated  not  only  the  provisions  of 
the  law,  but  also  recommendations 
based  on  three  years  of  Program 
experience  from  various  sources, 
including  a  public  meeting  held  in 
January  1979,  to  solicit  public  comment 
A  comment  period  of  45  days  was 
initially  announced  and  subsequently 
extended  to  afford  a  total  of  60  days  for 
interested  parties  and  organizations  to 
submit  criticisms,  favorable  opinions, 
and  information  to  affect  regulatory  ‘ 
policies.  The  preamble  to  the  proposed 
regulafions  actively  encouraged  public 
comment,  identifying  particular  areas 
where  the  Department  was  especially 
eager  to  receive  public  input.  The 
Department  received  344  responses  from 
all  sectors  of  the  child  care  community, 
including  State  agencies,  advocacy 
groups,  sponsoring  organizations,  child 
care  centers,  home  day  care  providers. 
FNS  Regional  Offices,  licensing 
authorities,  and  experts  on  nutrition. 

All  responses  were  studied,  and 
comments  were  summarized  and 
cataloged  according  to  the  section  of  the 
regulations,  to  which  they  refer  so  that 
they  could  be  systematically  and  readily 
considered  during  the  development  of 
final  regulations. 

Comments  on  regulatory  issues  are 
presented  where  those  issues  are 
discussed  in  the  preamble.  In  most 
instances,  the  Department  did  not 
discuss  comments  which  recommended 
changes  contrary  to  Pub.  L  95-627,  or 
which  were  unaccompanied  by 
justification  and  without  discernible 
rationale.  This  preamble  sets  forth  the 
basis  and  purpose  behind  significant 
changes  from  the  July  3  proposed 
regulations.  It  can  be  generally  assumed 
that  those  reasons  given  in  the  preamble 
to  the  proposed  regulations  for  creating 
its  provisions  are  still  valid  for  those 
provisions  which  appear  unchanged  in 
the  final  rule.  They  are  not,  therefore. 


repeated  or  elaborated  in  this  preamble 
except  in  instances  where  an 
appreciable  number  of  comments 
disclose  misunderstanding  or  request 
clarification.  A  thorough  understanding 
of  the  grounds  for  the  final  rule  may 
require  reference  to  the  July  3 
publication  (44  FR  39078). 

I.  Definitions 

1.  Classifications.  Some  commenters 
requested  clarification  of  the  definitions 
of  “institution”,  “sponsoring 
oi^anization”  and  “child  care  facility”, 
and  the  relationship  among  these 
entities.  The  apparent  lack  of  clarity  is 
probably  attributable  to  several  factors: 
(1)  the  first  two  terms  are  not  employed 
in  precisely  the  same  manner  as  in  the 
Program  regulations  of  June  25, 1^6;  (2) 
the  terms  were  not  always  appropriately 
used  in  the  text  of  the  proposed  rule; 
and  (3)  the  adjective  “independent”  was 
occasionally  attached  to  “institution”, 
yielding  a  redundant  construction. 

These  definitions  were  intended  to 
differentiate  more  clearly  between 
institutions  and  sponsoring 
organizations. 

An  institution  is  any  organization 
which  directly  enters  into  a  Program 
agreement  with  the  State  agency.  A 
sponsoring  organization  is  a  type  of 
institution  which  administers  the 
Program  at  one  or  more  day  care  homes, 
or  two  or  more  centers,  or  at  one  center 
which  is  organizationally  distinct  (i.e., 
has  separate  tax-exempt  status)  from 
the  sponsoring  organization,  or  any 
combination  of  centers  or  homes.  An 
“independent  center”  is  the  other  type  of 
institution;  it  may  be  either  a  child  care 
center  or  outside-school-hours  care 
center. 

The  term  “child  care  facility”  is 
reserved  for  centers  or  homes  which 
participate  in  the  Program  under  the 
auspices  of  a  sponsoring  organization 
and  do  not  themselves  enter  into  a 
Program  agreement  with  the  State 
agency.  There  are  essentially  two  kinds 
of  organizations  in  the  program: 
institutions,  which  execute  Program 
agreements  with  the  State  agency,  and 
child  care  facilities,  which  do  not.  The 
term  “family  day  care  home”  was 
shortened  to  “day  care  home”  in  order 
to  avoid  confusion  between  Program 
terminology  and  terminology  in  Federal 
Interagency  Day  Care  Requirements 
(FIDCR). 

2.  Income  to  the  Program.  Twelve 
commenters  requested  clarification  of 
the  definition  of  income  to  the  Program. 
The  Department  believes  the  definition 
to  be  adequate,  but  acknowleges  the 
advisability  of  further  explanation.  The 
definition  focuses  on  funds  actually 
“used”  in  an  institution’s  food  service. 
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rather  than  on  funds  “designated  for 
use"  in  the  food  service  (as  in  the 
Program  regulations  of  June  25, 1976), 
since  funds  in  the  latter  category  may 
sometimes  be  legitimately  diverted  to 
other  expenses  incurred  in  an 
institution's  overall  child  care  program, 
of  which  the  CCFP  is  but  a  part.  While 
the  definition  in  the  final  rule 
encompasses  all  monies,  other  than 
Program  payments,  used  in  the  food 
service,  institutions  are  advised  to 
report  as  income  on  their  claims  for 
reimbursement  only  funds  used  for  food 
service  costs  which  are  claimed  for 
reimbursement.  If,  for  example,  an 
institution  uses  Head  Start  ^nds  to  pay 
a  cook's  salary,  but  does  not  claim  that 
salary  for  CCFP  reimbursement,  then  the 
Head  Start  funds  so  employed  should 
not  be  reported  as  income  to  the  CCFP. 
If,  during  the  Fiscal  year,  it  becomes 
necessary  to  pay  food  service  bills  with 
non-Program  funds,  institutions  may 
wish  to  borrow  the  necessary  funds 
from  their  other  accounts,  paying  back 
such  loans  to  the  extent  possible  with 
CCFP  reimbusement.  Money  lent  rather 
than  permanently  transferred  to  the 
Program  is  not  reported  as  income  to  the 
CCFP.  At  the  end  of  the  fiscal  year, 
whatever  loans  remain  outstanding  after 
all  CCFP  reimbursement  has  been 
applied  to  Program  costs  become 
permanent  cash  transfers,  and  thus 
funds  used  in  the  Program.  But  they  are 
not  reported  as  income  to  the  Program 
because  they  cover  food  service  costs  in 
excess  of  maximum  Program  earnings. 
When  such  loans  are  made  to  the 
Program,  they  should  be  clearly 
identified  as  loans  in  the  Institution's 
journal  of  accounts. 

3.  Enrolled  Children.  Fifteen 
commenters  requested  that  “enrolled 
children”,  a  term  fi'equently  used  in  the 
proposed  rule,  be  defined.  The 
Department  accordingly  defines  enrolled 
children  as  those  for  whom  the 
institution  has  on  file  a  document  signed 
by  the  parent  or  guardian  indicating  that 
the  child  is  enrolled  for  child  care  under 
the  auspices  of  the  institution.  Only 
meals  served  to  enrolled  children  may 
be  claimed  for  reimbursement  Daily 
meal  coimt  records  document  meals 
claimed  under  the  Program.  But 
documentation  of  enrollment  in  turn,  is 
necessary  to  validate  meal  counts. 

Signed  family  size  and  income 
statements,  of  course,  constitute 
acceptable  documentation  of 
enrollment  The  families  of  children 
reported  in  the  paid  category  in  center 
programs  need  not  submit  family  size 
and  income  statements:  in  their  absence, 
other  dociunentation  of  enrollment  is  - 
needed.  This  rule  does  not  require  the 


collection  of  such  data  fi-om  families  of 
children  enrolled  under  the  Program  in 
day  care  homes.  However,  it  does 
require  that  there  be  alternate 
documentation  to  support  the  home 
program  enrollment  figures.  The 
Department  believes  that  this  definition 
will  resolve  many  questions  regarding 
whether  certain  meals  can  be  claimed 
and  improved  Program  accountability. 

4.  Food  Service  Management 
Companies.  The  term  “vendor"  has  been 
replaced  by  the  term  “food  service 
management  company"  because  the 
latter,  which  has  gained  wide 
acceptance  through  use  in  the  Child 
Care  and  Summer  Food  Service 
Programs  is,  as  some  commenters  have 
indicated,  more  inunediately  understood 
by  the  child  care  conununity.  It  also  has 
the  clear  advantage  of  greater  specificity 
than  “vendor". 

5.  FIDCR.  'The  definition  of,  and 

references  to,  FIDCR  have  been 
removed  firom  the  final  rule  because  this 
set  of  child  care  standards  is  no  Icmger 
applicable  to  the  Program.  A  new  set  of 
standards,  the  CCFP  child  care 
standards,  have  been  developed  for  the 
Program.  » 

II.  Licensing/ Approval 

1.  Licensing,  Child  Care  Standards 
Approval,  registration.  A  number  of 
commenters  requested  clarification  of 
the  meaning  of  “licensing",  “child  care 
standards  approval",  and  “registration". 
Some  commenters  asked  why  Pub.  L 
95-627  and  the  proposed  regulations 
specify  that  the  child  care  eligibility 
requirement  can  be  satisfied  by 
licensiire  or  approval,. but  not 
registration.  Others  have  inquired  why 
the  outreach  mailing  mandated  by 
Section  226.7(f)  includes  registered  non¬ 
participating  centers  and  homes  when 
these  are  not  eligible  to  paulicipate  in 
the  CCFP.  A  few  commenters 
recommended  that  registration  be 
accepted  for  the  purpose  of  establishing 
eligibility. 

The  Department  understands  ' 

licensing  to  mean  the  application  of 
child  care  standards  to  a  child  care 
center,  outside-school-hours  care  center, 
or  day  care  home  and  the  issuance  of  a 
document  certifying  compliance  with 
these  standards.  State  or  local  law 
establishes  the  standards  and  the  scope 
of  their  applicability,  and  empowers  the 
licensing  authority  to  apply  them  and  to 
grant  licenses.  Child  care  standards 
approval  signifies  the  application  of 
child  care  standards  to  a  center  or  home 
by  a  State,  Federal,  or  local  agency  to 
establish  compliance,  usually  for  the 
purposes  of  the  program  administered 
by  the  agency.  The  key  similarity 
between  licensing  and  approval  is  that 


both  entail  the  application  of  child  care 
standards  and  a  compliance 
determination.  The  Department  believes 
that  these  procedures  are  essential  for 
the  health  and  safety  of  children 
participating  in  the  Program  and 
therefore  requires  licensure  or  approval 
for  child  care  centers,  outside-school- 
hours  care  centers,  and  day  care  homes. 
Registration,  as  employed  in  Pub.  L  95- 
627  and  this  rule,  signifies  only  the 
formal  acknowledgement  of  the 
existence  of  a  center  or  home,  without 
the  application  of  child  care  standards 
or  any  determination  regarding 
compliance.  Registration  does  not, 
therefore,  meet  the  child  care  eligibility 
requirement  of  the  Program.  The 
Department  is  aware  that  this  term  has 
different  meanings  in  various  States.  For 
example,  a  State  licensing  authority 
restricted  by  law  to  licensure  of  child 
care  centers  only  may  certify  the 
compliance  of  day  care  homes  with 
appropriate  standards,  but  refer  to  this 
procedure  as  registration  because  legal 
authority  to  license  homes  does  not 
exist  in  the  State.  This  procedure, 
although  called  “registration''  by  the 
licensing  authority,  corresponds  to  the 
Department’s  conception  of  approval 
and  therefore  satisfies  the  Program  child 
care  eligibility  requirement  State 
agencies  are  advised  to  compare  the 
procedure  employed  with  the  definitions 
supplied  in  this  preamble  when 
determining  the  Program  eligibility  of  a 
child  care  center,  outside-school-hours 
care  center,  or  day  care  home.  Non¬ 
participating  registered  centers  and 
homes  are  included  in  the  outreach 
mailing  mandated  by  Section  226.7(f) 
because  the  Department  believes  that 
information  on  Program  benefits  may 
provide  an  incentive  for  registered 
centers  and  homes  to  secure  licensing  or 
approval  so  that  they  can  satisfy  the 
l4ogram  child  care  eligibility 
requirement 

2.  CCFP  Child  Care  Standards.  In  the 
preamble  to  the  proposed  rule,  the 
Department  expressed  the  intention  to 
establish  a  modified  set  of  child  care 
standards  based  on  Federal  Interagency 
Day  Care  Requirements  (FIDCR)  as 
amended  by  Title  XX  of  the  Social 
Security  Act  Standards  under 
consideration  for  retention  or 
modification  in  final  regulations  were 
listed.  Comments  on  the  appropriateness 
of  these  standards,  with  particular  stress 
on  their  applicability  to  participating 
after  school  recreation  programs,  were 
solicited,  as  were  comments  on  the  child 
care  standards  proposed  by  the 
Department  of  Health,  Education,  and 
Welfare  (DHEW)  on  June  15, 1979.  Only 
13  comments  on  the  issue  of  child  care 
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standards  for  the  Program  were 
received.  These  do  not  represent  a 
concensus  of  opinion  either  on  the 
general  issue  or  any  specific  standard. 
For  example,  two  commenters  felt  that 
Title  XX  FIDCR  staff-child  ratios  are  too 
stringent  for  outside-school-hours  care 
centers,  while  two  argued  that  the  ratios 
for  school-age  children  should  be 
retained  or  made  more  stringent. 

Three  commenters  recommended  that 
the  Department  adopt  the  standards 
proposed  by  DHEW,  while  one 
expressed  strong  opposition  to  this 
course  of  action. 

The  Department  has  pursued  its 
intent,  as  conveyed  in  the  preamble  to 
the  proposed  rule,  to  adapt  Title  XX 
FIDCR  to  the  Program.  All  of  the 
standards  listed  in  the  July  3  preamble 
(except  "Educational  Services,”  which 
are  cited  therein  as  being  optional  under 
Title  XX  FIDCR)  have  been  incorporated 
with  modifications  into  Section  226.7 
(d)(2)  of  the  final  rule  as  standards  for 
child  care  centers  and  day  care  homes. 
The  standards  for  outside-school-hours 
care  centers  which  were  published  in 
the  June  25, 1976,  Program  regulations 
are  retained  in  this  final  rule,  except 
that  child-staff  ratios  are  stipulated 
herein.  (The  same  ratios  apply  to  child 
care  centers.)  Compliance  with  these 
standards  entails  the  submission  of 
current  fire/safety  and  health/sanitation 
permits  or  certificates.  The  Department 
decided  to  retain  the  standards  for 
outside-school-hours  care  centers  so 
that  outside-school-hours  care  centers 
would  not  be  required  to  shift  fi'om  these 
standards  to  CCFP  child  care  standards 
with  the  possibility  of  an  additional  shift 
to  DHEW  standards  at  a  later  date. 

CCFP  child  care  standards  embody  the 
Department’s  intention  to  ensure  the 
health  and  safety  of  children  without 
imposing  requirements  that  would  either 
reduce  present  participation  or  retard 
Program  expansion.  The  Department  is 
committed  to  monitoring  the 
implementation  of  these  standards  in 
order  to  determine  the  extent  to  which 
they  are  applied,  their  effectiveness  in 
ensuring  children’s  health  and  safety 
while  in  care,  and  their  effects  on 
presently  participating  and  prospective 
day  care  homes,  outside-school-hours 
care  centers,  and  child  care  centers.  The 
Department  will  give  serious 
consideration  to  rescinding  the  CCFP 
child  care  standards  in  favor  of  DHEW 
standards  for  day  care  homes  or  one  or 
both  types  of  centers  when  the  latter  are 
issued  as  a  final  rule.  The  Department 
will  consider  adopting  final  DHEW 
standards  because  these  standards  have 
been  under  long  and  careful 
consideration  by  the  Federal  department 


with  the  greatest  concentration  of 
expertise  in  the  area  of  child  care,  and 
because  the  DHEW  standards  are  being 
developed  with  the  aid  of  extensive 
input  from  the  child  care  commimity. 

Independent  centers,  and  sponsoring 
organizations  on  behalf  of  centers  or 
homes  under  their  jurisdiction,  may 
choose  to  demonstrate  compliance  with 
CCFP  child  care  standards  or  applicable 
State  or  local  standards  when  licensing 
or  approval  is  not  available. 

Section  226.7(d)(4)  establishes 
alternate  approval  procedures  to  be 
implemented  in  the  backlog  situation.  If, 
one  year  after  the  State  agency 
approves  for  Program  participation  a 
center  or  home  to  which  it  has  granted 
alfemate  child  care  standards  approval 
in  the  backlog  situation,  the  licensing 
authority  indicates  that  the  center  or 
home  has  failed  to  take  action  on 
completing  licensing  requirements,  then 
the  State  agency  must  terminate  the 
home  or  center’s  Program  participation. 
If,  on  the  other  hand,  the  center  or  home 
has  initiated  the  necessary  actions,  but 
has  not  completed  them  within  the  one- 
year  period,  the  State  agency  may 
renew  standards  approval.  'These 
provisions  apply  in  instances  when  the 
licensing  authority  offers  instructions  on 
how  the  center  or  home  may  bring  itself 
into  compliance  with  licensing 
requirements  and  suspends  final  action 
on  the  application  for  licensure  rather 
than  denying  it.  If  the  licensing 
application  is  denied,  §  226.7(d)(4) 
indicates  that  the  State  agency  must 
terminate  the  center  or  home’s  Program 
participation  effective  the  date  of  the 
denial. 

3.  Alternate  Approval  Procedures: 
Some  commenters  expressed 
displeasure  with  the  proposed 
requirement  that  State  agencies  provide 
alternate  approval  to  otherwise  eligible 
child  care  centers,  outside-school-hours 
care  centers,  and  family  day  care  homes 
where  licensing  is  not  available. 
However,  because  Pub.  L  95-627 
mandates  that  alternate  approval  be 
made  accessible  where  regular  licensing 
or  approval  is  not  available,  the  final 
rule  retains  the  provision  requiring  State 
agencies  to  provide  for  alternate 
approval.  To  satisfy  this  requirement, 
State  agencies  may  permit  independent 
centers  and  sponsoring  organizations  on 
behalf  of  their  facilities  to  self-certify 
compliance  with  applicable  State,  local 
or  Child  Care  Food  Program  child  care 
standards. 

4.  Backlogs:  One  area  of  the  proposed 
alternate  approval  provisions  which 
was  the  subject  of  significant  public 
comment  was  alternate  approval  in 
situations  where  licensing  is  not 
available  on  a  timely  basis  due  to  the 


licensing  authority’s  administrative 
backlogs.  Ten  commenters  questioned 
the  legality  of  the  State  agency’s 
granting  child  care  standards  approval 
to  a  center  or  home  for  which  State 
licensure  is  mandated  by  law  as  a 
prerequisite  to  operation.  Were  the  State 
agency  to  grant  such  approval,  it  would 
be  contravening,  and  encouraging  the 
center  or  home  to  violate.  State  law.  The 
Department  has  therefore  provided,  in 
Section  226.7(d)(4)  of  the  final 
regulations,  for  an  exemption  from  State 
agency  alternate  approval 
responsibilities  in  the  backlog  situation. 
FNS  will  exempt  a  State  agency  with 
respect  to  any  type  of  child  care  entity 
(child  care  center,  outside-school-hours 
care  center,  day  care  home)  when  State 
law  mandates  that  entities  of  this  type 
secure  State  licensure  as  a  prerequisite 
to  operation.  If  child  care  entities  in 
States  with  such  laws  were  to  be 
granted  alternate  approval,  the 
administering  agencies  would  be  dealing 
with  child  care  entities  that  operate 
illegally.  Such  a  situation  would  be 
imtenable.  A  State  agency  seeking  this 
exemption  relative  to  a  given  type  of 
child  care  entity  must  submit  for  FNS 
review  and  approval  documentation 
fi-om  the  chief  State  legal  officer  that  the 
condition  for  exemption  exists  within 
the  State.  This  exemption  provision  does 
not  apply  to  the  State  agency’s 
responsibility  to  engage  in  alternate 
approval  procedures  relative  to  centers 
or  homes  for  which  licensing  or 
approval  is  not  legally  available  or  is 
legally  available  but  not  required  by 
State  law. 

m.  State  Responsibilities 

1.  State  Plan  of  Child  Care  Food 
Program  Operations.  At  the  request  of 
numerous  commenters,  the  paragraphs 
of  §  226.6  enumerating  Program  data 
requirements  have  been  revised  and 
reorganized  for  the  purpose  of 
clarification.  Also  in  response  to  public 
comment,  §  226.6(a)  has  been  changed  to 
include  the  signature  of  the  chief  State 
agency  officer  as  a  prerequisite  to 
approval  of  the  Plan.  Commenters 
expressed  the  view  that,  since  the 
regulations  prescribe  certain  State 
agency  procedures  in  great  detail,  a 
requirement  that  these  procedures  be 
included  in  the  State  Plan  would  result 
in  an  unnecessary  verbatim  repetition  of 
regulations.  The  paragraphs  of  §  226.6 
dealing  with  food  service  equipment 
assistance,  the  institution  appeal 
procedure,  and  start-up  and  advance 
payments  therefore  require  that  the 
State  agency  detail  in  its  Plan  only  those 
portions  of  the  regulatory  procedures 
relative  to  which  it  may  exercise 
discretion.  In  order  to  facilitate 
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preparation  and  clarity  in  the  format  of 
Plans,  the  requirements  have  been 
redesignated  with  a  single  series  of 
arabic  numbers.  Finally,  a  number  of 
common ters  recommended  that  the  final 
rule  provide  for  a  period  of  public 
comment  on  the  Plan.  While  the 
Department  encourages  State  agencies 
to  provide  for  public  input  into  their 
Plan  development  procedures,  no  public 
comment  period  has  been  mandated  in 
this  rule.  Timeframes  for  Plan 
development  and  submission  impose 
time  constraints  on  State  agencies 
which  could  become  too  severe  if  a 
formal  comment  period  were  mandated 
in  regulations. 

2.  Application  approval.  The  proposed 
rule  afforded  State  agencies  two  distinct 
options  with  regard  to  the  processing  of 
applications.  First,  the  State  agency 
could  annually  update  applications 
rather  than  each  year  require 
resubmission  of  all  materials  required 
for  initial  Program  approval.  Benefits 
were  to  be  derived  from  this  process  in 
that  only  information  which  had 
changed  during  the  previous  year  would 
be  required  for  updating  an  institution’s 
application.  In  fact,  itemization  of 
information  subject  to  change,  such  as 
has  been  incorporated  into  §  226.6(b). 
shows  that  little  information  need  not  be 
resubmitted  aimually.  However,  the 
option  has  been  retained  in  the  final  rule 
for  use  by  State  agencies  which  may 
find  it  advantageous.  Second,  the 
proposed  rule  permitted  State  agencies 
to  extend  the  annual  process  of 
renewing  institutions’  participation  in 
the  Program  throughout  the  year.  This 
practice  would  permit  the  State  agency 
to  evenly  distribute  application 
processing  activity  over  the  year  rather 
than  concentrating  it  in  the  period 
immediately  preceding  commencement 
of  each  fiscal  year.  The  Department’s 
Office  of  General  Counsel  (OGC)  has 
determined,  however,  that  a  Program 
agreement  may  not  be  effective  during 
two  fiscal  years  because  Federal 
agencies  may  not  obligate  funds  which 
have  not  been  appropriated  by  the 
Congress.  An  agreement  effective  from 
May  1. 1979,  to  April  30, 1980,  for 
example,  would  establish  a  commitment 
of  funds  for  reimbursement  for  the 
period  October  1, 1979-April  30, 1980, 
without  a  supporting  Congressional 
appropriation.  Funds  not  appropriated 
may  not  be  committed;  thus,  each 
Program  agreement  must  be  annually 
renewed  effective  October  1.  Tliis 
requirement  could  increase  the 
workload  but  some  State  agencies  may 
still  find  it  advantageous  because  it 
permits  distribution  of  the  application 
processing  woridoad. 


Fifteen  commenters  requested  that  the 
timeframes  established  for  approval  of 
applications  be  increased  either  by 
changing  the  number  of  days  permitted 
or  by  changing  ’’calendar  days”  to 
"working  days.’’  The  former  suggestion 
could  not  be  implemented  because  Pub. 
L.  95-627  specifies  the  number  of  days  to 
be  allowed.  The  latter  method  could  not 
be  used  because  the  Department’s  OGC 
has  interpreted  Congressional  intent  to 
be  that  whenever  the  law  stipulates 
"days,”  “calendar  days”  are  intended. 
The  Department  had  discretion  in 
establishing  some  regulatory  timeframes 
in  other  sections  of  the  regulations.  For 
purposes  of  clarification,  all  references 
in  the  final  rule  are  either  to  “calendar 
days”  or  “working  days.” 

3.  Commodity  distribution.  State 
agency  procedures  for  implementing  the 
commodity  provisions  of  Public  Law  95- 
627  have  been  clarified  in  the  final  rule 
(§  226.7(g)).  While  some  commenters 
argued  that  it  is  impractical  to  allow 
some  institutions  to  receive  commodities 
while  others  receive  cash-in-lieu  of 
commodities,  the  statute  clearly 
provides  for  institution  discretion  on 
whether  to  receive  commodities  or  cash 
“unless  this  proves  impracticable  due  to 
the  small  niunber  of  institutions 
preferring  donated  commodities.” 

June  1  has  been  specified  as  the  date 
by  which  the  State  agency  must  submit 
to  the  State  distributing  agency  a  list  of 
institutions  which  Jiave  elected  to 
receive  commodities  with  estimates  of 
the  average  daily  number  of  lunches  and 
suppers  to  be  served  to  children  by  each 
of  these  institutions.  As  stipulated  in  the 
proposed  rule,  the  State  agency  may, 
under  certain  circumstances,  request 
permission  firom  FNS  to  provide  cash  in 
lieu  of  commodities  to  all  institutions. 
Such  requests  must  be  submitted  to  FNS 
so  as  to  allow  sufficient  time  for 
deliberation  and,  if  the  request  should 
be  denied,  for  preparation  and 
submission  of  the  institutional 
commodity  list  to  the  State  distributing 
agency  by  June  1.  The  final  rule 
therefore  requires  that  all  State  agency 
requests  for  cash  in  lieu  of  commodities 
for  all  institutions  under  the  Program  be 
submitted  to  FNS  not  later  than  May  1. 

4.  Institution  appeal  procedure.  In 
response  to  comments,  the  scope  of 
actions  which  may  be  appealed  has 
been  expanded  to  include  a  denial  of  an 
application  submitted  by  a  sponsoring 
organization  on  behalf  of  a  child  care 
facility  and  a  termination  of  the 
participation  of  a  facility.  A  number  of 
commenters  asserted  that  institutions 
determined  “seriously  deficient”  by  the 
State  agency  imder  the  provisions  of 

§  226.7(c)  should  have  the  right  to 


appeal.  However,  all  findings  of  serious 
deficiency  lead  to  one  of  two  actions, 
denial  of  an  application  or  termination 
of  Program  participation,  both  of  which 
are  appealable  actions.  An  appeal  of  the 
finding  of  serious  deficiency,  which  is 
based  on  precisely  the  same  evidence  as 
the  denial  or  termination,  would  be 
redundant.  One  commenter 
recommended  that  the  State  agency’s 
notices  of  action  and  the  time  and  place 
of  personal  appearance  be  posted  by 
certified  mail,  return  receipt  requested. 
The  Department  has  accepted  this 
proposal  and  revised  the  final  rule 
accordingly.  Postal  receipts  constitute 
the  only  means  for  documenting  (1) 
commencement  of  the  15-day  period 
following  receipt  of  the  notice  of  action 
within  which  the  institution  must  file  its 
request  for  a  review,  and  (2)  the  16-day 
period  between  notification  of  a 
personal  appearance  and  the  date  of  the 
appearance.  In  response  to  the  request 
of  9  commenters,  this  former  period  has 
been  firmly  set  at  15  days.  State 
agencies  are  required  to  acknowledge  a 
request  for  review  within  10  calendar 
days  of  receipt.  ’The  final  rule  also 
clarifies  the  distinction  between  a 
personal  appearance  before  the  review 
official,  and  submission  of  written 
documentation  to  the  review  official, 
both  of  which  are  included  in  the 
institution’s  right  to  appeal.  Whatever 
written  documentation  the  institution 
chooses  to  submit  must  be  filed  within 
30  days  of  the  institution’s  receipt  of  the 
notice  of  action  so  that  the  review 
official  will  be  assured  of  sufficient  time 
to  consider  such  material  prior  to  the 
date  by  which  he  must  render  his 
decision.  The  final  rule  also  provides 
that  institutions  and  facilities  may 
continue  to  operate  under  the  Program 
during  an  appeal  of  termination,  unless 
the  action  was  based  on  imminent 
danger  to  the  health  or  welfare  of 
children.  State  agencies  should 
document  every  case  where  an 
institution  or  facility  is  terminated  based 
on  imminent  danger  to  children. 

5.  Program  assistance.  Fourteen 
commenters  stated  that  the  review 
requirements  proposed  in  §  226.7(k) 
either  were  adequate  or  should  be 
increased.  An  equal  number  of 
conunenters  argued  that  these 
requirements,  especially  the  percentage 
of  child  care  facilities  to  be  reviewed, 
place  an  undue  burden  on  State 
agencies.  Some  asserted  that  the 
administrative  review  mandates, 
combined  with  other  newly  proposed 
provisions  which  increase  State  agency 
responsibilities,  would  entail  costs  in 
excess  of  funds  generated  by  the  State 
administrative  expense  (SAE)  funding 
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Department's  judgment,  support  a 
reduction  of  the  33.3  percent  of 
institutions,  and  15  percent  of  the  child 
care  centers  and  outside-school-hours 
care  centers  under  their  jurisdiction,  to 
be  reviewed  annually  by  the  State 
agency.  But  the  Department  does  believe 
that  sufhcient  cause  exists  for  reducing 
the  percentage  of  day  care  homes  under 
each  sponsoring  organization  to  be 
reviewed.  Given  the  limitation  on  SAE 
funds  available  to  State  agencies,  cost 
effectiveness  becomes  an  especially 
crucial  criterion  in  the  evaluation  of 
their  management  and  administrative 
requirements.  The  unit  cost  beneflts  of 
reviewing  a  sponsored  center  or  an 
institution  far  exceed  those  to  be 
derived  from  a  home  review,  with 
respect  to  both  the  number  of  children 
who  will  benefit  from  assistance 
provided  by  the  State  agency  during  a 
review  and  the  State  agency’s 
responsibility  to  monitor  Program 
compliance.  A  reduction  in  the  ' 
percentage  of  homes  to  be  reviewed 
would  liberate  State  agency  review 
resources  for  a  more  intensive 
concentration  on  institutions  and 
centers,  and  thus,  a  more  efficient  and 
effective  supervisory  assistance  effort. 
The  Department  also  observes  that  48 
percent  of  the  homes  participating  in 
State  agency-administered  States  are 
concentrated  in  only  four  States,  upon 
which  the  proposed  home  review  quota 
would  have  a  disproportionate  impact. 
The  SAE  formula  takes  into  account  the 
amount  of  reimbursement  earned  by 
institutions  in  the  State,  but  not  the 
number  of  feeding  locations  in  the  State. 
A  home  generates  considerably  less 
reimbursement,  and  proportionately  less 
SAE  funding,  than  a  center.  Yet,  the 
resources  consumed  by  a  home  review 
may  approach  those  required  for  a 
center  review.  Accordingly,  the 
Department  has  provided  in  the  final 
rule  that  the  State  agency  need  review 
not  more  than  10  percent  of  the  first 
1,000  day  care  homes  and  5  percent  of 
the  homes  in  excess  of  1,000  under  each 
sponsoring  organization  reviewed. 

6.  Child  care  standards  compliance.  A 
number  of  commenters  opposed  the 
requirement  of  §  226.7(m)  that  the  State 
agency,  when  conducting  administrative 
reviews  of  centers  or  homes  to  which  it 
has  not  granted  altefnate  approval, 
report  observed  violations  of  the 
applicable  child  care  standards. 
Justifications  presented  for  opposition  to 
the  requirement  often  indicate  that  it 
has  been  misunderstood.  The  State 
agency  is  required  to  review,  as  a  part  of 
the  administrative  review  process. 


compliance  only  when  the  center  or 
facility  is  operating  under  alternate 
approval  granted  by  the  State  agency. 
This  provision  does  not,  as  has  been 
supposed  by  some  commenters,  impose 
upon  State  agencies  the  responsibility  to 
determine  compliance  with  child  care 
standards  applied  by  other  agencies  or 
authorities.  Rather,  where  licensing  has 
been  granted  by  the  licensing  authority, 
it  requires  only  that  they  report  to  the 
appropriate  authorities  whatever 
standard  violations  they  may  observe 
during  the  course  of  administrative 
reviews.  Such  observation  is  incidental 
to,  rather  than  a  mandatory  part  of,  the 
administrative  review  process.  A  State 
agency  representative  who  counts  17 
children  at  the  lunch  service  in  a  day 
care  home,  or  notes  blatantly  unsanitary 
conditions  in  the  kitchen  of  a  child  care 
center,  for  example,  is  required  by  the 
final  rule  to  report  accordingly  to  the 
appropriate  licensing  authority.  The  rule 
promulgates  what  the  Department 
considers  to  be  a  necessary  and 
reasonable  administrative  practice  for 
the  protection  of  children. 

7.  Foodservice  equipment  assistance. 
The  proposed  rule  mandated  that  each 
State  agency  establish  an  application 
deadline.  This  provision  would  ensure 
that  all  timely  applications  from  eligible 
institutions  have  an  equal  opportimity 
for  consideration.  Commenters  noted, 
however,  that  the  need  to  grant 
assistance  may  arise  both  before  the 
application  due  date  and  after  the  State 
agency  has  made  awards  exhausting  its 
apportionment.  At  any  time  during  the 
fiscal  year,  an  institution  may 
experience  a  sudden  need  for  assistance 
without  which  it  would  be  unable  to 
continue  its  food  service  under  the 
Program,  for  example,  the  irreparable 
breakdown  of  a  stove.  Section  226.25(g) 
provides  for  direct  disbursement  of 
assistance  funds  to  food  service 
equipment  suppliers  on  behalf  of  an 
institution  when  all  Program  eligibility 
requirements  have  been  met  except 
licensing/ approval,  and  all  licensing/ 
approval  requirements  have  been  met 
except  for  food  service  equipment. 

(While  several  commenters  opposed  this 
provision,  it  appears  in  the  statute  and 
is  therefore  included  in  the  final  rule.) 
This  option  was  afforded  to  the  State 
agency  as  a  means  for  facilitating 
Program  expansion.  State  agencies  may 
need  access  to  assistance  funds  for  this 
piupose  at  any  time  during  the  fiscal 
year.  Therefore,  §  226.25(h)  of  the  final 
rule  enables  the  State  agency  to  place  in 
reserve  up  to  10  percent  of  its  food 
service  equipment  assistance 


awards  to  approved  institutions  which 
need  equipment  assistance  to  initiate 
Program  operations.  Reserved  funds 
may  be  utilized  for  these  purposes  and 
may  be  taken  out  of  reserve  at  any  time 
to  meet  identified  equipment  needs  of 
other  institutions. 

8.  Management  evaluations. 
Comments  from  the  General  Accounting 
Office  have  indicated  that  followup  on 
management  evaluations  of  State 
agencies  should  be  intensified  so  as  to 
ensure  that  corrective  actions  are  taken 
on  a  timely  basis  and  that  such  actions 
are  effective.  Therefore,  the  Department 
has  added  to  §  226.8(c)  the  requirement 
that  the  State  agency  submit  to  FNSRO 
a  written  plan  for  correcting  serious 
deficiencies,  including  specific 
timeframes  for  accomplishing  corrective 
actions  and  initiating  followup  efforts, 
within  60  calendftr  days  of  receipt  of  the 
management  evaluation  report. 

9.  Unitization  of  meals  provided  by 
food  service  management  companies. 
Ten  commenters  opposed  §  226.7(h)(ll) 
of  the  proposed  rule,  which  mandated 
that  breakfasts,  lunches,  and  suppers 
provided  to  outside-school-hours  care 
centers  by  food  service  management 
companies  be  unitized,  with  or  without 
milk.  Comments  indicated  that  bulk 
delivery  may  be  more  suitable  for  some 
Programs,  and  that  it  may  facilitate  the 
provision  of  hot  meals,  llie  Department 
recognizes  the  validity  of  these 
argiunents  and  therefore  permits 
exemption  from  the  unitization 
requirement  when  the  State  agency 
determines  that  unitization  would 
impair  the  effectiveness  of  food  service 
operations. 

10.  Participation  controls.  Sixteen 
commenters  raised  various  concerns 
regarding  the  establishment  of 
participation  controls.  Section  226.8(k) 
of  the  proposed  rule  confirmed  the  State 
agency’s  authority  to  establish  control 
procedures  for  ensuring  that  payment  is 
not  made  for  meals  served  to  children  in 
excess  of  "the  authorized  capacity  of 
each  institution."  In  the  final  rule, 
"institution"  has  been  replaced  by 
"independent  center  or  child  care 
facility"  because  an  institution  may  be  a 
sponsoring  organization  with  a  number 
of  facilities  under  its  jurisdiction, 
whereas  authorized  capacity  applies  to 
the  individual  center  or  home.  Eleven 
commenters  expressed  concern  that  a 
State  agency  exercising  this  control 
might  not  take  into  account  the  service 
of  meals  in  shifts,  i.e.,  breakfast  served 
at  two  different  times  to  two  different 
groups  of  children.  These  commenters 
apparently  assumed  that  the  control 
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would  be  effected  through  analysis  of 
claims  for  reimbursement.  The 
Department  believes,  for  the  following 
reasons,  that  the  control  can  be 
effectively  exerted  on  a  consistent  basis 
only  through  on-site  observation.  First, 
control  through  analysis  of  sponsoring 
organization  claims  is  not  likely  to  be 
successful  because  attendance  below 
licensed  capacity  at  one  facility  may 
compensate  for  excessive  attendance  at 
another  so  that  the  sponsoring 
organization’s  claim  reveals  no 
violation.  Second,  with  respect  to 
independent  centers,  claims  analysis  is 
an  effective  means  for  exercising  the 
control  only  when  the  State  agency 
ensures  that  apparent  excesses  are  not 
actually  attributable  to  meal  service  in 
shifts. 

11.  Special  developmental  projects. 
Two  commenters  requested  clarification 
as  to  whether  funds  for  special 
developmental  projects  (§  226.4(j)]  are  a 
part  of,  or  in  addition  to,  regular 
Program  funds.  Pub.  L  95-627  specifies 
that  the  total  amoimt  of  assistance  a 
State  can  receive  in  any  fiscal  year 
under  the  CCFP  shall  not  exceed  the 
sum  of  (1)  funds  provided  by  the  State  to 
institutions,  and  (2)  funds  used  for 
special  developmental  projects  under 
section  10  of  the  Child  Nutrition  Act  of 
1966.  Therefore,  the  Department  has 
determined  that  funds  for  special 
developmental  projects  are  separate 
from  and  additional  to  regular  Program  . 
funds. 

12.  Approval  of  applications  and 
termination  of  institutions.  The 
proposed  rule  prohibited  participation 
by  institutions  which  have  been 
terminated  from  the  Program  during  the 
prior  three  fiscal  years.  The  Department 
has  decided  that,  in  order  to  provide 
some  flexibility  in  dealing  with 
terminated  institutions,  the  State 
agency,  with  FNS  concurrence,  will  be 
permitted  to  approve  the  application  of 
a  terminated  institution  before  the 
expiration  of  three  fiscal  years  if  the 
State  agency  determines  that  the 
institution  has  taken  all  the  corrective 
actions  needed  to  prevent  recurrence  of 
the  deficiencies  that  led  to  the 
termination  of  the  institution  (§  226.7(c)). 

IV.  Financial  Management  Provisions 

1.  Advance  payment  provisions. 
Commenters  favored  advance  payments 
by  more  than  two  to  one.  Revisions  and 
clarifications  were,  however,  requested 
with  regard  to  advance  payment 
procedures.  Some  commenters 
questioned  the  practice  of  issuing  three 
advances  prior  to  receipt  of  a  valid 
claim  for  the  month  for  which  the  first 
advance  was  paid  (e.g.,  paying  an 
August  advance  prior  to  receipt  of  a 


valid  claim  for  Jime).  Five  of  these 
commenters  misunderstood  §  226.11(b) 
to  mean  that  three  advances  must  be 
issued  prior  to  receipt  of  a  valid  claim. 
Rather,  the  proposed  and  final  rules 
establish  three  advances  as  the 
maximum  number  which  may  be  issued 
without  receipt  of  a  valid  claim.  This 
maximum  does  not  restrain  the  State 
agency  fi-om  establishing  more  stringent 
controls,  provided  the  controls  will  not 
prevent  the  State  agency  fi'om  making 
advance  payments  within  the  required 
timeframes.  Having  issued  advances  for 
June  and  July,  for  example,  the  State 
agency  may  withhold  the  August 
advance  until  the  June  claim  has  been 
received  and  validated.  But  this  tighter 
control  will  be  feasible  only  if  the  State 
agency  can,  between  July  10,  the  due 
date  for  the  first  claim,  and  August  1,  the 
date  by  which  the  third  advance  must 
have  been  issued,  place  a  stop-payment 
on  the  third  advance.  It  is  anticipated 
that  few  State  agencies,  especially  those 
with  computerized  payment  systems, 
will  be  able  to  do  so.  State  agency 
controls  over  advance  payment  are 
perhaps  best  effected  through  careful 
determinations  regarding  the  amounts  of 
initial  advance  payments  and  frequent 
adjustments  of  these  amounts  on  the 
basis  of  claims  for  reimbursement. 

A  number  of  commenters  pointed  out 
that  the  procedure  for  establishing  the 
amount  of  the  first  advance  on  the 
average  monthly  reimbursement  paid  to 
an  institution  during  its  prior  six  months 
of  operations  does  not  adequately  allow 
for  growth  in  an  institution’s 
participation  which  may  have  taken 
place  during  this  period.  The  proposed 
rule  provided  for  an  initial  advance  in 
an  amount  less  than  the  six-month 
average  in  instances  where  an 
institution’s  participation  had  dwindled 
by  stipulating  that  the  State  agency 
“may  limit  the  amount  of  the  advance 
payment  to  the  full  amount  of 
reimbursement  which  the  State  agency 
has  anticipated  the  institution  will  earn 
in  the  month  for  which  the  advance 
payment  is  made’’  (§  226.11(a)).  By 
replacing  “limit”  with  “adjust”,  the  final 
rule  allows  State  agencies  to  make  the 
initial  advance  in  an  amount  either  more 
or  less  than  the  six-month  average  as 
determined  by  its  estimate  of  the 
institution’s  needs.  A  combination  of  14 
home  sponsors  and  providers,  two 
advocacy  groups,  four  State  agencies, 
and  two  Regional  Offices  expressed 
concern  relative  to  the  timeframes  for 
the  flowdown  of  advance  payments 
from  the  sponsoring  organization  level 
to  day  care  home  providers.  Section 
226.16(j)  of  the  proposed  rule  provided 
that  “each  sponsoring  organization  for 


family  day  care  homes  shall  disburse 
within  15  working  days  of  receipt  fi'om 
the  State  agency  the  full  amount  of  food 
semce  payments  among  each  of  the 
operating  homes  under  its  jurisdiction.” 
Some  commenters  were  concerned  that 
disbursement  of  advances  within  15 
working  days  of  receipt  may  result  in 
numerous  overpayments  to  day  care 
homes  in  the  form  of  unearned 
advances.  Such  overpayments  would 
result  from  the  relatively  high  turnover 
in  day  care  home  participation  and  in 
child  placements  within  homes. 
Foreseeing  the  likelihood  of 
overpayments  and  the  time  and 
difficulty  attendant  upon  recovering 
them,  home  sponsoring  organizations 
might  exercise  their  option  to  reject 
advance  payments  for  homes. 

Alternatives  to  the  proposed  rule 
offered  by  commenters  either  explicitly 
or  implicitly  allow  for  sponsors  to 
withhold  each  home  provider’s  advance 
until  the  provider’s  records  have  been 
submitted  for  the  month  for  which  the 
advance  is  payable.  Suggested 
timeframes  for  flowdown  of  advances  to 
homes  range  from  the  day  of  receipt  of 
the  provider’s  records  to  within  15  days 
of  receipt. 

The  Department  recognizes  the 
validity  of  the  commenters’  argiunents 
and,  at  the  same  time,  the  importance  of 
retaining  the  cash-flow  benefits  of 
advances  for  homes.  Section  226.17(g)  of 
the  final  rule  therefore  provides  that 
sponsoring  organizations  electing  to 
receive  advances  for  homes  must 
disburse  the  advances  to  each  home  not 
later  than  the  fifth  woiicing  day 
following  receipt  of  the  home’s  records 
for  the  month  for  which  the  advance  is 
payable.  Sponsoring  organizations  may 
still,  of  course,  disburse  advances  to 
homes  immediately  upon  receipt  of 
advance  payment  from  the  State  agency. 
Assuming  prompt  submission  of 
provider  records  (which  will  be 
encouraged  should  sponsoring 
organizations  of  homes  elect  to  exercise 
their  new  option  under  |  226.17(g)), 
advances  could  be  issued  to  providers 
as  early  as  the  fifth  day  of  the  month 
following  the  reporting  month.  Under  the 
Program  regulations  of  June  25, 1976, 
homes  could  not  expect  to  receive  their 
first  Program  payment  before  the  second 
week  of  the  month  following  their  first 
month  in  the  Program,  i.e., 
approximately  75  days  after  most  serve 
their  first  Program  meal.  The  option  of 
§  226.17(g)  would  encourage  more 
sponsoring  organizations  to  accept 
advance  payment  for  their  homes  and 
accelerate  first  payment  to  homes  by  4 
to  6  weeks. 
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Section  226.17(j)  mandates  that 
sponsoring  organi2ations  maintain 
F^gram  payments  in  a  non-interest- 
bearing  account  from  the  date  of  receipt 
to  the  date  of  disbursement.  This 
provision 'ensures  that  sponsoring 
organizations  which  decide  to  exercise 
the  option  of  §  226.17(g}  will  base  their 
decision  on  the  best  interests  of  homes 
under  their  jurisdiction. 

Four  commenters  took  issue  with  the 
provision  requiring  that  sponsoring 
organizations  disburse  to  the  homes 
under  their  jurisdiction  the  full  amount 
of  food  service  payments  because  it 
does  not  take  into  account  situations  in 
which  the  sponsoring  organization 
provides  either  vended  meals  or 
groceries  to  its  homes  for  use  in  the 
Program.  While  the  Department  does  not 
encourage  this  practice,  provision  has 
been  made  for  it  in  §  226.17(g)  of  the 
final  rule.  The  sponsoring  organization 
may  withhold  finom  Program  payments 
to  each  home  an  amount  equal  to  food 
service  costs  incurred  by  the  sponsoring 
organization  on  the  home’s  behalf  and 
with  the  home  provider’s  written 
consent  Section  226.19(b)(7)  requires 
that  any  arrangement  between  a 
sponsoring  organization  and  a  day  care 
home  for  the  sponsoring  organization  to 
incur  food  service  cost  on  the  home’s 
behalf  and  withhold  from  the  home 
payment  an  amount  sufficient  to  cover 
such  costs  be  incorporated  into  the 
mandatory  agreement  between  the 
sponsoring  organization  and  the  home. 

Section  226.19(b)  has  been  revised  to 
allow  for  such  arrangements  in  that  it 
now  prevents  only  the  charging  of 
administrative  fees  to  homes,  as 
opposed  to  the  prohibition  against  fees 
for  any  Program  service  established  in 
the  proposed  rule.  Charges  for  meals  or 
groceries  equalling  the  actual  costs 
incurred  by  the  sponsoring  organization 
are  the  only  permissible  charges  to 
homes  under  the  Program. 

2.  Eligibility  for  start-up  funding. 

While  ffie  concept  of  start-up  funding 
received  wide  public  support  as  a  means 
for  promoting  ^ogram  expansion  in  day 
care  homes,  60  commenters  considered 
the  eligibility  requirements  overly 
restrictive.  Many  stated  that  previous 
participation  in  the  Program  should  not 
render  an  organization  ineligible  for 
start-up  payments.  This  provision  was 
said  to  discourage  sponsoring 
organizations  of  centers  from  developing 
home  programs.  Sponsors  of  centers 
bring  to  home  sponsorship  a  fund  of 
valuable  Program  knowledge  and 
management  experience,  together  with  a 
performance  history  that  is  known  by 
the  State  agency.  These  characteristics 
make  them  particularly  suitable  home 


sponsors,  but  do  not  necessarily  reduce 
the  costs  that  they,  as  opposed  to  a  new 
sponsor,  would  incur  in  developing  a 
home  program.  Regulations  clearly 
acknowledge  the  significant  differences 
between  centers  and  homes  by 
establishing  for  each  type  a  separate 
reimbursement  system  and  different 
operating  requirements.  Center 
sponsors,  as  well  as  new  sponsoring 
organizations,  must  develop  a 
management  system  appropriate  for 
home  Programs.  The  major  function  of 
home  program  development,  home 
recruitment,  would  not  be  appreciably 
less  expensive  for  center  sponsors.  The 
Department  has  therefore  adopted,  in 
§  226.13(b)  of  the  final  rule,  the 
recommendation  of  16  commenters  that 
sponsoring  organizations  of  centers  (and 
independent  centers  as  well)  be  made 
eligible  for  start-up  funding  with  which 
to  develop  home  programs. 

A  number  of  commenters  wanted 
start-up  eligibility  criteria  expanded  to 
include  currently  pcu'ticipating 
sponsoring  organizations  of  homes  so 
that  such  sponsors  could  expand  their 
programs.  The  Depeurtment’s  analysis  of 
home  programs  in  States  where  FNS 
Regional  Offices  administer  the  Program 
indicates  that  expansion  among  large 
sponsors  accounts  for  most  of  the  recent 
increase  in  home  participation.  Such 
sponsorships  tend  to  grow  of  their  own 
accord.  Smaller  home  programs,  in 
contrast,  may  experience  difficulty, 
largely  of  a  Vandal  nature,  in 
increasing  the  number  of  homes  under 
their  jurisdiction.  Therefore,  the  final 
rule  (§  226.13(b))  makes  start-up  funds 
available  to  sponsors  of  less  than  50 
homes  for  the  purpose  of  expanding 
their  programs.  These  sponsors  may 
receive  start-up  assistance  for 
increasing  the  number  of  homes  they 
administer  to  as  many  as  50. 

'The  final  rule  also  (1)  stipulates  that 
no  sponsoring  organization  may  be 
approved  to  receive  start-up  payments 
more  than  once  (§  226.13  (b)),  and  (2) 
explicitly  applies  the  timeframes  of 
§  226.7(b)  to  the  processing  of 
applications  for  start-up  funding 
(§  226.13(b)). 

(3)  Procurement  standards.  Following 
publication  of  the  proposed  rule,  the 
Office  of  Management  and  Budget 
(0MB)  issued  a  revision  of  Attachment 
O  to  its  Circular  A-102.  This  attachment 
mandates  procurement  standards  for 
Federal  grant  programs  such  as  the 
Child  Care  Food  Program. 

These  standards  were  first  published 
by  OMB  as  a  proposed  rule  and  then 
made  final  after  appropriate  revision  in 
response  to  public  comment.  Hiey  are 
therefore  incorporated  into  final 


Program  regulations  (§  226.23)  without 
recourse  to  additionsd  comment 

V.  Rates  of  Reimbursement 

1.  Rate  adjustments.  Section  226.4(g) 
of  the  final  nde  has  been  revised  in 
order  to  achieve  greater  specificity  and 
simplicity.  Adjustments  of  rates  for 
me^s  served  in  day  care  homes  will  be 
made  to  the  nearest  cent  rather  than  the 
nearest  quarter  of  a  cent  The 
Department  believes  that  home  rates  in 
whole  cents  will  simplify  and  therefore 
facilitate  computation  of  reimbursement 
for  homes.  This  section  also  clarifies 
that  administrative  rates  for  sponsoring 
organizations  of  day  care  homes,  and 
oidy  these  rates,  will  be  adjusted  on  an 
annual  rather  than  semi-annual  basis. 
July  1  is  established  as  the  effective  date 
for  adjustments. 

Several  commenters  inquired  why 
rates  of  reimbursement  for  breakfasts, 
lunches,  and  suppers  served  in  centers 
are  not  stated  in  Program  regulations. 
These  rates  are  based  on  legislation 
concerning  the  School  Brealdast 
Program  and  the  National  School  Lunch 
Program  respectively,  and  are  made 
applicable  to  the  Child  Care  Food 
Program  through  appropriate  references 
in  Program  legislation.  Thus,  in 
§  226.4(b)  of  ffie  final  rule,  which 
describes  the  basis  for  making  funds  - 
available  to  the  State  agency  for  meals 
served  in  centers,  section  4  of  the  Child 
Nutrition  Act  of  1966  is  referenced  with 
regard  to  breakfast  rates  and  sections  4 
and  11  of  the  National  School  Lunch  Act 
are  referenced  concerning  limch  and 
supper  rates.  On  the  other  hand, 
supplement  rates  for  meals  served  in 
centers  and  rates  for  all  meal  types 
served  in  homes,  as  well  as 
administrative  rates  for  sponsoring 
organizations  of  homes,  are  specified  .in 
Program  regulations  because  they  derive 
directly  from  section  17  of  the  National 
School  Lunch  Act  (as  amended  by 
Public  Law  95-627),  which  governs  the 
Child  Care  Food  Program. 

2.  Administrative  reimbursement  for 
sponsoring  organizations  of  day  care 
homes.  Conunenters  took  issue  with 
three  significant  aspects  of  the 
provisions  establishing  the  system  and 
levels  of  administrative  reimbursement 
for  sponsoring  organizations  of  day  care 
homes:  (1)  the  levels  of  reimbursement, 
(2)  the  requirement  that  a  home  operate 
at  least  10  days  during  a  month  in  order 
to  generate  administrative 
reimbursement  for  its  sponsoring 
organization,  and  (3)  the  provision 
which  may  lessen  the  sponsoring 
organization’s  administrative 
reimbursement  for  homes  because 
centers  also  participate  in  the  Program 
under  its  jurisdiction. 
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(a)  Levels  of  reimbursement.  Of  the 
121  commenters  who  discussed  levels  of 
administrative  reimbursement  for  home 
sponsoring  organizations,  112  shared  the 
view  that  the  proposed  rates  ($40  per 
month  for  each  of  the  Hrst  25  homes,  $30 
per  month  for  each  of  the  next  25  homes, 
and  $25  per  month  for  each  additional 
home)  were  insufficient.  A  number  of 
participating  sponsoring  organizations 
submitted  either  monthly  administrative 
costs  per  home  or  detailed  line  item 
administrative  budgets  from  which  such 
monthly  costs  could  be  derived.  This 
information  on  present  expeditures  led 
the  Department  to  supplement  its  initial 
research  concerning  the  appropriate 
level  of  reimbursement.  The  most 
current  nationwide  Program  data  were 
used  to  develop  a  proHle  of  the  average 
participating  home  indicating  (1) 
average  daily  attendance  (4.05  children), 
(2)  claiming  percentages  (46.1  percent 
free,  24.8  percent  reduced,  and  29.1 
percent  paid),  and  (3)  number  of  meals 
served  to  children  each  month  (60 
breakfasts,  108  lunches  and  suppers,  148 
supplements).  The  total  reimbursement 
generated  by  the  average  home  each 
month  ($140.02)  was  then  reduced  by  the 
monthly  food  cost  factor  eUmings  of  the 
home  ($102.79)  on  the  assumption  that 
the  sponsoring  organization  turns  such 
payments  over  to  the  home  and  then 
applies  the  remainder  of  reimbursement 
(^7.23)  to  its  Program  administrative 
costs. 

This  amount  was  then  compared  with 
the  amount  of  administrative 
reimbursement  which  the  average  home 
would  provide  each  month  for  its 
sponsoring  organization  under  the  rates 
in  the  proposed  rule  ($32.40).  A 
comparison  of  the  amounts  derived  in 
this  manner  indicates  that  the  average 
home  will  generate  $4.83  less  each 
month  in  administrative  reimbursement 
under  the  proposed  ruld  than  under  the 
Program  regulations  of  June  25, 1976. 

The  Department  considers  the  level  of 
administrative  funding  available  under 
current  Program  regulations  to  be  the 
most  reliable  base  available  for 
establishing  administrative  rates  in  the 
final  rule  and  therefore  has  increased 
the  rate  for  each  tier  of  homes  by  $5,  to 
$45  per  month  for  each  of  the  first  25 
homes,  $35  per  month  for  each  of  the 
next  50  homes,  and  $30  per  month  for 
each  additional  home  (§  226.13(a)). 

The  second  tier  has  been  expanded  to 
include  50  homes,  rather  than  25  as 
proposed,  in  order  to  provide  some 
additional  assistance  to  sponsoring 
organizations  which  administer  more 
than  50  homes.  Current  Program 
information  indicates  that  such 
sponsoring  organizations  administer  the 


CCFP  for  nearly  40  percent  of  the  homes 
participating  in  the  Program. 

Considering  the  additional 
administrative  responsibilities  imposed 
by  these  regulations,  adequate  support 
for  these  sponsors  is  vital  to  the 
Program. 

Pub.  L  95-627  mandates  that  a  study 
be  conducted  of  “the  administrative 
costs  of  institutions  participating  in  the 
program,  .  .  .  including  the  cost  effect 
of  such  factors  as  the  types  of 
institutions,  the  number  of  children 
served,  and  the  location  of  institutions 
in  urban  or  rural  areas"  (section 
17(1)(1)).  The  results  of  this  and  other 
studies  mandated  by  the  statute  are  to 
be  reported  to  Congress  in  May,  1980. 
Levels  of  administrative  reimbursement 
established  in  the  final  rule  will  be 
subject  to  reconsideration  and 
adjustment  based  on  the  findings  and 
recommendations  of  this  study. 

(b)  Ten-day  operating  requirement 
Thirteen  commenters  opposed,  while 
only  one  supported,  the  provision  of 
§  226.13(a)  which  would  deny 
administrative  reimbursement  to  a 
sponsoring  organization  for  a  home 
which  operates  less  than  10  days  in  a 
month.  Commenters  argued  that 
administrative  responsibilities,  including 
training,  recordkeeping,  payment,  and  in 
many  instances  supervisory  assistance, 
are  the  same  for  a  home  whether  it 
operates  less  than  10  days  or  for  the  full 
month.  This  requirement,  coupled  with 
the  relatively  high  himover  in 
participating  homes,  could  introduce  a 
fluctuation  into  the  sponsoring 
organization’s  administrative 
reimbursement  which  would  not  be 
offset  by  variations  in  its  administrative 
costs.  Accordingly,  this  provision  has 
been  stricken  fi'om  §  226.13(a)  of  the 
final  rule. 

(c)  Reduction  of  home  administrative 
reimbursement  due  to  sponsorship  of 
centers.  §  226.13(a)  of  the  proposed  rule 
provided  that  each  child  care  center 
under  the  jurisdiction  of  a  sponsoring 
organization  which  also  administers  the 
Program  in  homes  would  reduce 
administrative  reimbursement  potential 
for  homes.  For  example,  a  sponsoring 
organization  which  administers  20 
centers  and  30  homes  would  be  able  to 
receive  administrative  payment  rates  of 
$45  for  five  homes  (the  first  20  slots 
being  assigned  to  centers)  and  $35  for 
each  of  its  remaining  25  homes.  Sixteen 
commenters  opposed  this  provision; 
none  supported  it.  The  provision  would 
discourage  center  sponsors  from 
expanding  their  programs  to  include 
homes,  and  data  currently  available  to 
the  Department  does  not  establish  at  a 
sufficient  level  of  certainty  that 


sponsoring  organizations  of  centers  can 
administer  the  Program  in  homes  more 
economically  than  can  sponsoring 
organizations  of  homes  only. 
Accordingly,  this  provision  has  been 
withdrawn  from  the  final  rule. 

3.  Food  service  rates.  Pub.  L  95-627 
mandates  the  establishment  of 
reimbursement  rates  adequate  to  cover 
the  costs  of  Program  food  and 
prescribed  labor  in  day  care  homes. 
While  the  statute  makes  such 
reimbursement  payable  to  homes 
without  a  requirement  for 
documentation  of  these  costs,  it  does  not 
exempt  Program  payments  to  providers 
fi'om  Federal  income  tax.  Only  the 
Internal  Revenue  Service  (IRS)  may 
establish  policies  and  procedures 
regarding  Federal  tax  liability.  In  the 
preamble  to  the  proposed  rule,  the 
Department  outlined  a  possible  method 
for  distinguishing  the  portion  of  the  rates 
attributable  to  Program  food  costs  from 
the  labor  portion  without  recourse  to 
actual  records  of  Program  costs  incurred 
at  the  home  level.  It  was  assumed  that 
Program  payments  for  food  would  not 
be  includable  in  taxable  income,  but 
that  providers  would  incur  tax  liability 
for  labor  compensation.  The  proposal 
was  designed  to  relieve  providers  of  the 
responsibility  to  document  their 
Program  food  costs  for  tax  purposes. 

The  issue  of  whether  a  percentage  of 
Program  payments  to  providers  may  be 
attributed  to  food  costs  without 
documentation  of  such  costs,  and 
related  tax  issues,  are  as  yet  unresolved. 
Therefore,  references  have  not  been 
included  in  the  final  rule  to  the  35- 
percent-for-labor  proposal  set  forth  in 
the  preamble  to  the  proposed  rule. 

VI.  Institution  Provisions 

1.  Reorganization  of  the  proposed 
rule.  Sections  of  the  proposed  rule 
setting  forth  requirements  for  sponsoring 
organizations,  child  care  centers,  day 
care  homes,  and  outside-school-hours 
care  centers  (S  226.16-§  226.19)  have  « 
been  reorganized  in  order  to  achieve 
greater  clarity.  A  new  section, 
institution  provisions  (§  226.13),  now 
initiates  this  sequence.  It  is  followed  by 
a  section  on  sponsoring  organizations 
provisions  (§  226.17).  The  latter 
incorporates  all  provisions  of  the  former 
through  cross  reference  since  sponsoring 
organizations  are  a  category  of 
institutions,  and  specifies  requirements 
unique  to  sponsoring  organizations.  The 
following  section  (S  226.18)  is  devoted  to 
child  care  centers.  The  institution 
provisions  of  §  226.16  are  applied  to 
independent  child  care  centers  through 
cross  reference,  and  the  balance  of 
§  226.18  sets  forth  requirements  which 
apply  to  child  care  centers  whether  they 
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are  independent  or  sponsored.  Section 
226.19  is  devoted  to  day  care  home 
requirements,  and  §  226.20  treats 
outside-school-hours  care  centers.  The 
latter  applies  the  provisions  of  §  226.16 
to  independent  outside-school-hours 
care  centers  through  cross  reference  and 
states  requirements  applicable  to  such 
centers  whether  they  are  independent  or 
sponsored. 

2.  Second  Meals.  A  number  of 
commenters  expressed  concern  that 
§  226.17(d)  and  §  226.18(c)  of  the 
proposed  rule  appear  to  prohibit 
claiming  reimbursement  for  second 
meals.  Rather,  these  sections  state  that 
the  same  group  of  children  may  not 
participate  in  more  than  one  breakfast, 
lunch,  and  supper  meal  service,  or  more 
than  two  supplement  meal  services  each 
day.  A  second  meal  may,  however,  be 
served  to  a  child  during  a  single  meal 
service  period  providing  that  the 
conditions  of  §  226.21(j)  of  the  final  rule 
are  being  met.  This  section  (designated 

§  226.20(j)  in  the  proposed  rule) 
mandates  that  institutions  and  their 
facilities  plan  for  an  order  or  prepare 
meals  on  the  basis  of  current 
participation  trends  and  document  that 
they  are  doing  so.  When  this 
requirement  is  being  met,  any  excess 
meals  which  may  result  from 
unforeseeable  fluctuation  in 
participation  may  be  served  to  enrolled 
children  and  claimed  for  reimbursement 

3.  Meal  service  in  day  care  homes. 
Public  comment  has  led  the  Department 
to  alter  provisions  governing  meal 
service  in  day  care  homes.  The  first 
change  concerns  §  226.18(c)  of  the 
proposed  rule,  which  requires  homes  to 
serve  at  least  one  major  meal  type 
(breakfast,  lunch,  or  supper).  Tliis 
requirement  has  been  withdrawn  from 
the  final  rule  because  it  does  not  make 
adequate  allowance  for  after  school 
home  care,  to  which  the  service  of  a 
supplement  only  would  be  appropriate. 
Second,  some  commenters  requested 
clarification  of  the  conditions  under 
which  meals  served  to  the  home  care 
provider's  own  children  may  be  claimed 
for  reimbursement.  Accordingly, 

§  226.18(e)  of  the  final  rule  permits  the 
claiming  of  such  meals  only  when  (1)  the 
provider’s  own  children  are  enrolled  and 
participating  in  the  child  care  program 
at  the  time  the  meals  are  served,  and  (2) 
enrolled  nonresident  children  are 
present  and  participating  in  the  child 
care  program.  This  clarification  is  based 
on  Pub.  L.  95-627,  which  restricts  the 
Program  to  organizations  providing 
“nonresidential  child  care."  During  the 
periods  when  non-resident  children  are 
not  present  and  participating,  the  home 
temporarily  becomes  residential  in  the 


regulatory  sense  and  therefore  is 
ineligible  for  Program  benefits. 

4.  Requirements  for  outside-school- 
hours  care  centers.  Twenty-two 
commenters  took  issue  with  the 
requirement  (§  226.19(b)(2)  of  the 
proposed  rule)  that  chilcfren 
participating  in  nonresidential  schools 
operating  as  outside-school-hours  care 
centers  be  enrolled  for  care  for  not  less 
than  two  consecutive  hours.  This 
provision  would  necessitate  that 
children  be  present  at  such  schopls  as 
early  as  6:00  a.m.,  in  order  to  receive 
breakfast  under  the  Program  prior  to  the 
beginning  of  classes.  The  Department 
has  decided  to  follow  the  recomendation 
and  has  removed  this  requirement. 
However,  schools  which  wish  to  serve 
breakfasts  to  children  are  encouraged  to 
participate  in  the  School  Breakfast 
Program  (7  CFR  220)  rather  than  the 
Child  Care  Food  Program.  Seven 
commenters  argued  that  outside-school- 
hours  care  centers  should  be  permitted 
to  serve  lunch  on  weekdays  because 
this  meal  is  not  always  available  at 
schools.  Section  226.20(b)(5)  of  the  final 
rule  therefore  provides  that  the  State 
agency  may  authorize  the  service  of 
lunch  on  weekdays  to  enrolled  children 
attending  schools  which  do  not  offer  a 
lunch  program.  This  paragraph  also 
stipulates  that  outside-school-hours  care 
centers  may  not  operate  under  the 
Program  on  weekends  only. 

VII.  Meal  Patterns 

1.  Format.  In  order  to  achieve  greater 
clarity  and  to  facilitate  quick  reference, 
portion  requirements  for  the  various 
meal  types  for  children  ages  one  and 
above  are  presented  in  chart  form  in  the 
final  rule  (§  226.21(c)). 

2.  Infant  meal  pattern.  Section 
226.20(b)(1)  of  the  proposed  rule 
presented  solid  foods  as  an  option  for 
service  to  infants  in  the  0-4  month  age 
group  and  listed  maximum  portions  for 
such  foods.  Numerous  commenters 
contended  that  solid  foods  should  not  be 
introduced  to  infants  during  the  first 
months  of  life  and  cited  recognized 
authorities  in  support  of  their  position. 
The  Department  has  resurveyed 
relevant  literature  and  finds,  on  balance, 
that  nutrition  authorities  are  in 
agreement  with  commenters  to  the 
proposed  rule.  The  American  Academy 
of  Pediatrics,  for  example,  states  that 
there  is  no  known  nutritional  basis  for 
serving  solid  foods  to  infants  under 
three  months  of  age.  This  practice  may 
cause  feeding  problems  due  to  the 
infant’s  neuromuscular  unreadiness  for 
solid  feeding  and  may  contribute  to 
chronic  overeating,  as  well  as  food 
intolerances  and  allergy.  The 
Department  has  accordingly  removed  all 


reference  to  solid  foods  from  the  0-4 
months  meal  pattern  in  the  final  rule 
(S  226.21(b)(1)).  This  action  constitutes 
the  withdraw^  of  a  recommendation 
rather  than  the  establishment  of  a 
prohibition.  *1110  Department  recognizes 
that  solid  foods  should  be  introduced 
gradually,  and  that  the  meal  pattern. for 
infants  age  4  up  to  8  months  calls  for  a 
more  abrupt  introduction  than  may  be 
desirable.  Caregivers  are  therefore 
encouraged  to  exercise  discretion  in  this 
regard,  and  to  gradually  introduce  solid 
foods  to  infants  after  they  reach  4 
months  of  age.  The  infant  meal  patterns 
will  be  subject  to  a  more  comprehensive 
reevaluation  than  was  possible  in  the 
interim  between  publication  of  the 
proposed  and  final  rules. 

3.  Portion  sizes.  In  order  to  clarify  the 
language  concerning  certain  bread 
alternates,  the  Department  has 
generated  the  classifications  of  cereal, 
either  cold  and  dry  or  cooked;  cooked 
pasta  or  noodle  products;  and  cooked 
cereal  grains.  Separate  portion  sizes 
have  been  included  in  §  226.21(c)  of  the 
final  rule  for  these  categories  of  bread 
alternate.  The  portion  sizes  were 
determined  on  the  basis  of  nutritional 
comparability  to  the  existing  bread 
component  for  each  age  range  for  each 
meal  type,  and  on  what  was  considered 
to  be  a  reasonable  and  practical  serving 
size. 

The  proposed  rule  allowed  that 
younger  children  (ages  6  up  to  9)  in  the 
age  bracket  of  age  6  to  12  years  be 
served  lesser  quantities  of  the  foods 
(other  than  bread  and  milk)  than  are 
stipulated  in  the  meal  patterns,  provided 
that  the  quantities  served  are  based  on 
the  lesser  food  needs  of  the  yoiuiger 
children.  This  provision  has  been 
deleted  due  to  the  Department's  concern 
that  an  adequate  amount  of  food  be 
served  to  every  child  and  that  the 
proposed  provision  might  in  some  cases 
be  misinterpreted  or  abused. 

4.  Additional  provision.  In  order  to 
provide  for  greater  simplicity  for 
programs  which  serve  meals  prepared 
by  schools,  the  final  rule  allows  such 
programs  to  serve  any  meals  which 
meet  the  meal  pattern  requirements  of 
the  National  School  Limch  Program  (7 
CFR  210)  or  School  Breakfast  Program  (7 
CFR  220). 

VIII.  Implementation 

Comments  on  proposed  regulations 
expressed  a  variety  of  views  regarding 
implementation  which  can  best  be 
characterized  as  stressing  either  the 
urgent  need  to  make  available  the 
increased  benefits  enacted  in  Pub.  L  95- 
627  or  the  equally  compelling  necessity 
of  sufficient  time  for  administering 
agencies  to  implement  the  numerous  and 
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complex  new  provisions.  Twenty-five 
commenters  urged  that  certain  payment 
provisions  be  made  effective  on  or 
before  the  publication  date  of  final 
regulations,  the  vast  majority  of  them 
favoring  October  1, 1979.  Thirty-one 
commenters  supported  full 
implementation  within  a  period  of  time 
to  begin  upon  publication  of  the  final 
rule;  14  of  these  conunenters 
recommended  October  1, 1980.  as  the 
date  by  which  full  implementation  must 
be  accomplished.  The  Department 
believes  that  the  interests  of  the 
Program  are  best  served  through  a 
mediation  of  these  contrasting  positions. 
A  phased  schedule  has  therefore  been 
developed  to  provide  for  the  earliest 
implementation  that  is  consistent  with 
the  full  and  efficient  utilization  of 
administering  agency  resources.  May  1, 
1980  is  the  pivotal  date  of  this  schedule, 
which  appears  in  §  226.29  in  the  final 
rule.  Except  where  otherwise  specified 
in  this  schedule,  all  provisions  of  the 
final  rule  become  elective  on  May  1. 
1980. 

1.  State  agency  planning  and 
development  activities.  Prior  to  May  1. 
the  State  agency  will  be  intensively 
engaged  in  planning  and  development 
activities.  Ftogram  forms  and 
^instructions  must  be  either  revised  or 
originated.  Among  these  are:  Program 
application  forms,  claim  for 
reimbursement,  Program  agreement, 
start-up  application  and  agreement, 
standard  contract,  sponsor/ day  care 
home  agreement  and  financial 
management  instruction.  Financial 
management  and  payment  systems  must 
be  developed  and  tested.  Training  at  all 
levels  is  crucial  during  the  ** 
implementation  period.  FNS  will  be 
training  Regional  Office  personnet  who 
will  have  the  responsibility  of  training 
personnel  at  the  administering  agency 
level.  Training  of  institutions  in  their 
new  Program  responsibilities  and 
prerogatives  will  also  be  necessary.  All 
training  should  take  place  early  in  the 
implementation  period  to  ensure  a 
smooth  and  speedy  transition  to  the  new 
systems  of  the  final  rule.  FNS  will 
provide  sample  forms  and  instructions, 
as  well  as  assistance  in  the  development 
of  payment  systems,  to  State  agencies. 

2.  By  April  1,  State  agencies  shall 
solicit  ea^  institution’s  preference  for 
USDA-donated  commodities  or  cash  in 
lieu  of  commodities.  Should  the  result  of 
this  survey  suggest  that  the  distribution 
of  commodities  to  the  small  number  of 
institutions  requesting  them  would  be 
impracticable,  the  State  agency  may,  by 
May  1,  after  consultation  with  the  State 
distribution  agency,  request  permission 
from  FNS  to  provide  cash  in  lieu  of 


commodities  to  all  institutions.  The 
commodity  provisions  of  these 
regulations  must  be  implemented  by  all 
State  agencies  on  July  1, 1980. 

3.  State  agency  activities  to  be 
completed  by  May  1, 1980:  (a)  Complete 
the  outreach  mailing  mandat^  by 

§  226.7(f). 

(b)  Execute  with  each  institution  an 
addendum  to  the  Program  agreement 
effective  for  the  period  May  1. 1980- 
September  30, 1980,  and  incorporating 
the  provisions  of  the  final  rule,  the 
institutional  choice  determined  under 
§  226.7(b)(10)  and  §  226.10(a),  and  an 
administrative  budget  for  sponsoring 
organizations  of  day  care  homes. 

(c)  Notify  each  institution  of  the 
availability  of  food  service  equipment 
assistance,  the  State  agency’s  criteria 
for  determining  which  institutions  are 
especially  needy,  and  procedures  for 
application  for  assistance.  (The  State 
agency  need  not  establish  a  food  service 
equipment  assistance  application 
deadline  for  Fiscal  Year  1980.  It  may 
make  direct  disbursements  to  suppliers 
of  food  service  equipment  in  accordance 
with  §  226.25(g)  at  any  time  following 
publication  of  this  rule.  Should  the  State 
agency  decide  to  establish  a  reserve 
fund,  as  provided  for  in  §  226.25(h),  fmr 
Fiscal  Year  1980,  the  fund  may  not 
exceed  10  percent  of  the  unobligated 
balance  of  the  State's  apportionment  on 
the  date  the  fund  is  established.) 

(d)  Inform  all  participating  institutions 
in  writing  of  their  new  responsibilities 
under  the  program. 

4.  The  reimbursement  systems  and 
rates  established  by  this  rule  are 
effective  for  all  claims  for 
reimbursement  for  the  month  of  May 
1980,  and  for  each  month  thereafter. 
State  agencies  are  expected  to  process 
and  pay  claims  for  May  and  following 
months  in  accordance  with  the 
timeframes  established  by  §  22&.&i\). 

5.  The  State  agency  must  begin 
evaluation  of  applications  for  start-up 
payments  to  sponsoring  organizations  of 
day  care  homes  as  provided  for  by 

§  226.13(b)  by  May  1. 1980. 

6.  The  State  agency  must  initiate 
alternate  approval  procedures  as 
provided  for  by  §  226.7(d)(3)  by  May  1, 
1980,  although  the  earliest  deadline  for 
actually  granting  alternate  approval  to 
an  independent  center  or  child  care 
facility  under  these  procedures  would  be 
90  days  after  that  date. 

7.  The  institution  appeal  procedure  of 
§  226.7(j]  becomes  effective  on  or  after 
May  1, 1980,  with  regard  to  all 
appealable  actions  taken  by  the  State 
agency  on  or  after  May  1, 1980.  The  date 
of  receipt  of  the  State  agency’s  notice  of 
action  by  the  institution,  not  the  dates  of 
the  operating  period  covered  by  the 


action,  determines  whether  the  appeal 
provisions  are  applicable  to  the  action. 

8.  By  July  1,  the  State  agency  must 
disburse  the  first  advance  payment  to 
each  institution  whose  request  for 
advance  was  received  by  June  1.  The 
first  advance  payment  must  be  issued  to 
each  institution  whose  request  was 
received  after  June  1  within  30  cedendar 
days  of  the  date  of  receipt  All 
subsequent  advances  are  payable  by  the 
first  day  of  each  month  of  operation. 

9.  The  prohibitions  of  §  226.9(b)  are 
effective  for  the  period  May  1, 1980- 
September  30, 1980,  only  if  they  do  not 
conflict  with  the  audit  section  of  the 
State  agency's  Plan  of  Child  Care  Food 
Program  Operations  for  Fiscal  Year 
1980. 

10.  Alternate  approval  granted  any 
child  care  facility  or  independent  center 
operating  under  the  Program  regulations 
published  on  June  25, 1976,  shall  be 
sufficient  for  the  purpose  of  establishing 
eligibility  until  September  30, 1980. 

11.  With  the  following  exceptions,  all 
eligibility,  administrative,  and  operating 
requirements  established  by  this  rule  for 
institutions  and  day  care  facilities 
become  effective  on  May  1, 1980; 

(a)  Sponsoring  organizations  are 
required  to  execute  agreements  with  all 
day  care  homes  under  their  jvuisdiction 
in  accordance  with  §  226.19(b)  by  July  1, 
1980.  However,  the  provisions  of 

§  226.19(b)  become  effective  on  May  1, 
1980. 

(b)  Between  May  1, 1980,  and 
September  30, 1980,  sponsoring 
organizations  must  conduct  not  less 
than  one  review  of  each  child  care 
center  and  day  care  home  under  their 
jurisdiction  and  not  less  than  two 
revie^vs  of  each  outside-school-hours 
care  center  under  their  jurisdiction, 
unless  the  sponsoring  organization  will 
between  October  1, 1979,  and  September 
30, 1980,  otherwise  conduct  all  of  the 
reviews  required  in  S  226.17(dK4). 

12.  FNS  may  grant  extensions  not  to 
exceed  60  calendar  days  for 
implementation  of  all  provisions 
referenced  in  §  226.29,  except  the  new 
reimbursement  rates  and  systems  and 
S  226.29(b).  (c)  and  (d)(2),  if  a  State 
experiences  serious  difficulties  in 
meeting  the  timeframes  outlined  in  this 
section.  Requests  for  an  extension 
regarding  advance  payments  must  be 
filed  with  FNS  not  later  than  May  1. 
Requests  for  extensions  on 
implementation  of  other  provisions  must 
be  filed  with  FNS  not  less  than  45  days 
prior  to  the  implementation  date 
specified  for  each  provision  in  §  226.29. 
Each  such  request  submitted  by  State 
Agencies  must  be  accompanied  by  a 
detailed  justification  outlining  the 
reason  for  the  delay  and  must  include 
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an  alternative  schedule  for 
implementation  of  the  delayed 
provisionfs). 

In  order  to  provide  the  increased  level 
of  beneHts  incorporated  in  this  rule  as 
rapidly  as  possible  to  currently 
participating  children  and  to  expedite 
the  extension  of  beneHts  to  potential 
participants,  the  Department  has 
established  a  strict  and  compressed 
implementation  schedule. 
Implementation  according  to  this 
schedule  will  require  full  utilization  of 
State  agency  resources  at  a  level  of 
maximum  efficiency.  The  Department 
anticipates  that  some  State  agencies, 
notwithstanding  a  full  commitment  of 
available  resources  to  implementation, 
may  not  be  able  to  comply  fully  with  the 
schedule.  Therefore,  provision  has  been 
made  for  extensions  on  implementation 
of  all  requirements  referenced  in  the 
schedule  except  reimbursement  rates 
and  systems.  Tlie  Department  will 
ensure  that  no  extensions  will  be 
granted  except  in  this  circumstance.  The 
sequence  of  activities  involved  In 
implementation  of  new  reimbursement 
and  advance  payment  systems,  just  two 
of  many  complex  and  time-consuming 
implementation  tasks,  will  account  for 
the  time  provided  in  the  implementation 
schedule:  (1)  develop  payment  and 
financial  management  systems,  (2) 
develop,  clear,  print,  and  distribute 
claim  forms  and  related  Program  forms, 
(3)  provide  intensive  training  to 
institutions  regarding  the  new 
reimbursement  systems  and  use  of  the 
claim  form,  (4)  establish  administrative 
budgets  for  all  sponsoring  organizations 
of  day  care  homes  and  enter  their 
budget  limits  into  the  payment  system, 

(5)  elicit  each  institution’s  choice  to 
receive  all  or  part  of  advance  payments 
and  (except  for  home  programs)  to  be 
reimbursed  on  the  basis  of  tiering  or  an 
alternate  method,  (6)  enter  these  choices 
into  the  payment  system,  (7)  compute 
initial  advances  for  all  institutions 
which  have  chosen  to  receive  them,  and 
(8)  issue  initial  advance  payments  and 
reimburse  first  claims.  The  three  phases 
which  these  activities  comprise,  internal 
planning  and  development, 
communication  with  institutions,  and 
incorporation  of  institutional  feedback 
into  State  agency  systems,  cannot  be 
accomplished  simultaneously;  they  must 
be  sequenced. 

Recent  evaluations  of  Program 
administration  and  operations  by  the 
Department’s  Office  of  the  Inspector 
General  (OIG)  and  the  General 
Accounting  Office  (GAO)  disclosed 
serious  problems  at  all  Program  levels. 
Among  those  cited  were  insufficient 
monitoring  and  follow-up  by 


administering  agencies  to  ensure  that 
corrective  action  has  been  taken,  and 
deficient  menus  and  recordkeeping  at 
institution  and  child  care  facility  levels. 
Some  of  these  deficiencies  were 
attributed  to  insufficient  training  and 
staffing.  While  the  Department  has 
already  initiated  some  corrective  action, 
OIG  and  GAO  findings  suggest  the  need 
for  a  major  remedial  effort  coordinating 
activity  at  all  Program  levels.  Immediate 
implementation  of  the  final  rule  would 
further  strain  staff  resources  and 
compound  identified  problems  with 
those  resulting  from  the  introduction  of 
new  requirements  in  the  absence  of 
adequate  planning  and  preparation.  The 
Department  believes  it  has  provided 
sufficient  time  for  orderly 
implementation  of  this  rule,  including 
the  intensive  training  and  related 
remedial  actions  necessary  to  address 
problems  identified  by  OIG  and  GAO. 

Some  commenters  suggested  effective 
dates  for  the  new  reimbursement  rates 
and  systems  which  precede  the  date 
established  in  the  implementation 
schedule.  However,  an  earlier  date 
would  necessitate  retroactive 
reimbursement,  which,  in  turn,  would 
impose  an  additional  workload  on 
numerous  participating  institutions  and 
on  all  State  agencies,  at  a  time  when 
their  staffs  are  fully  engaged  in 
implementation  of  the  final  rule.  In  order 
to  receive  retroactive  reimbursement, 
sponsoring  organizations  of  day  care 
homes  would  have  to  inform  the  State 
agency  regarding  the  amounts  of 
reimbursement  earned  under  the 
Program  regulations  of  Jime  25, 1976, 
which  they  passed  down  to  homes,  on 
the  one  hand,  and  retained  for  their 
administrative  expenses,  on  the  other, 
during  the  period  for  which  retroactive 
reimbursement  would  be  made.  The 
State  agency  would  then  have  to 
corroborate  this  information  through 
reference  to  claims  submitted  for  this 
period,  compute  reimbursement  under 
the  new  system  and  rates  for  this  period, 
and  make  appropriate  adjustments.  An 
additional  impediment  to  retroactive 
reimbursement  exists  in  the  case  of 
sponsoring  organizations  with  both 
centers  and  homes  under  their 
jurisdiction.  Such  sponsoring 
organizations  will  not  have  the  separate 
records  of  administrative  costs  for  their 
homes  which  are  necessary  to  compute 
reimbursement  under  the  new  system 
until  they  have  received  written 
guidance  and  training  which  conveys 
the  need  for  and  purpose  of  such  records 
and  have  adjusted  their  recordkeeping 
systems  accordingly.  State  agencies  will 
be  unable  to  provide  such  guidance  and 
training  and  accomplish  all  of  their  other 


implementation  tasks  sooner  than  is 
provided  for  in  the  schedule.  The 
additional  burden  imposed  by 
retroactive  reimbursement  would  draw 
away  staff  resources  from 
implementation  functions  and  thus 
either  delay  or  reduce  the  effectiveness 
of  their  performance. 

Accordingly,  the  Department  is 
revising  and  reissuing  7  CFR  226  as 
follows: 

PART  226— CHILD  CARE  FOOD 
PROGRAM 

Subpart  A— General 

Sec.  • 

226.1  General  purpose  and  scope. 

226.2  Definition. 

226.3  Administration. 

Subpart  B— Aaalstance  to  States 

226.4  Payments  to  States  and  use  of  funds. 

226.5  Donation  of  commodities. 

Subpart  C— State  Agency  Provisions 

226.6  State  Plan  of  Child  Care  Food  Program 
Operations. 

226.7  State  agency  administrative 
responsibilities. 

226.8  State  agency  responsibilities  for 
financial  management. 

226.9  Audits. 

Subpart  0 — Payment  Provisions 

226.10  Assignment  of  rates  of 
reimbursement  for  centers. 

226.11  Program  payment  procedures. 

226.12  Program  payments  for  child  care 
centers  and  outside-school-hours  care 
centers. 

226.13  Administrative  payments  to 
sponsoring  organizations  for  day  care 
homes. 

226.14  Food  service  payments  to  sponsoring 
organizations  for  day  care  homes. 

226.15  Claims  against  institutions. 

Subpart  E— Operational  Provisions. 

226.16  Institution  provisions. 

226.17  Sponsoring  organization  provisions. 

226.18  Child  care  center  provisions. 

226.19  Day  care  home  provisions. 

226.20  Outside-school-hours  care  center 
provisions. 

226.21  Requirements  for  meals. 

226.22  Food  Service  management 
companies. 

226.23  Procurement  standards. 

226.24  Free  and  reduced-price  meals. 

Subpart  F— Food  Service  Equipment 
Provisions. 

226.25  Food  service  equipment  assistance. 

226.26  Property  management  requirements. 

Subpart  G— Other  Provisions 

226.27  Other  provisions. 

226.28  Program  information. 

226.29  Implementation. 

Audiority:  Sec.  2,  Pub.  L  95-627, 92  Stat 
3603  (42  U.S.C.  1766);  Sec.  10,  Pub.  L  95-627, 

92  Stat.  3623  (42  U.S.C.  1771);  Sec.  10.  Pub.  L. 
89-642,  80  StaL  889  (42  U.S.C.  1779). 
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Subpart  A— General 

§  226.1  General  purpose  and  scope. 

This  part  announces  the  regulations 
under  which  the  Secretary  of  Agriculture 
will  carry  out  the  Child  Care  Food 
Program.  Section  17  of  the  National 
School  Lunch  Act,  as  amended, 
authorizes  assistance  to  States  through 
grants-in-aid  and  other  means  to  initiate, 
maintain,  and  expand  nonprofit  food 
service  programs  for  children  in 
nonresidential  institutions  which 
provide  child  care.  The  Program  is 
intended  to  enable  child  care 
institutions  to  integrate  a  nutritious  food 
service  with  organized  child  care 
services  for  enrolled  children.  In 
generaL  the  program  embodies  two 
phases:  payments  will  be  made  to  State 
agencies  or  FNS  Regional  Offices  (a)  to 
enable  them  to  reimburse  institutions 
the  net  costs  incurred  in  providing  a 
food  service  to  children  (food 
assistance),  and  (b)  to  the  extent  funds 
are  available,  enable  them  to  reimburse 
institutions  in  whole  or  in  part  for  the 
acquisition  cost  of  the  purchase  or  for 
the  rental  of  equipment  for  the  storage, 
preparation,  transportation  or  serving  of 
food  to  children  (food  serAdce  equipment 
assistance). 

§226.2  Definitions. 

(a)  “Acquisition  cost"  means  the  net 
invoice  price  of  expendable  or 
nonexpendable  personal  property 
acquired  by  purchase.  This  property 
may  include  any  attachments, 
accessories,  or  auxiliary  apparatus 
necessary  to  make  the  property  usable 
for  the  piupose  for  which  it  was 
acquired.  Ancillary  charges  such  as 
taxes,  duty,  protective  intransit 
insurance,  freight  or  installation  may  be 
included  in,  or  excluded  from 
acquisition  cost  in  accordance  with  the 
State  agency's  regular  accounting 
practices. 

(b)  “Act"  means  the  National  School 
Lunch  Act,  as  amended. 

(c)  "Administrative  costs"  means 
costs  incurred  by  an  institution  related 
to  planning,  organizing,  and  managing  a 
food  service  under  the  Program,  and 
allowed  by  the  State  agency  financial 
management  instruction. 

(d)  “Advanced  payments"  means 
financial  assistance  made  available  to 
an  institution  for  its  Program  costs  prior 
to  the  month  in  which  such  costs  will  be 
incurred. 

(e)  “CCFP  child  care  staiulards" 
means  Child  Care  Food  Program  child 
care  standards  developed  by  the 
Department  for  alternate  approval  of 
child  care  centers,  outside-sdiool-hours 
care  centers,  and  day  care  homes  by  the 


State  agency  under  the  provisions  of 
§  226.7(d)(2H4). 

(f)  “Child  care  center”  means  any 
public  or  private  nonprofit  oiganization 
licensed  or  approved  to  provide 
nonresidential  child  care  services  to 
enrolled  children,  primarily  of  pre¬ 
school  age.  including  but  not  limited  to 
day  care  centers,  settlement  houses, 
neighborhood  centers.  Head  Start 
centers  and  organizations  providing  day 
care  services  for  handicapped  children. 
Child  care  centers  may  participate  in  the 
program  as  independent  centers  or 
imder  the  auspices  of  a  sponsoring 
organization. 

(g)  “Child  care  facility"  means  a 
licensed  or  approved  child  care  center, 
day  care  home,  or  outside-school-hours 
care  center  under  the  auspices  of  a 
sponsoring  organization. 

(h)  “Children"  means  (1)  persons  18 
years  of  age  and  under,  and  (2)  mentally 
or  physically  handicapped  persons,  as 
defined  by  Ae  State,  over  18  years  of 
age  enrolled  in  an  institution  or  a  child 
care  facility  serving  a  majority  of 
persons  18  years  of  age  and  under. 

(i)  “Claiming  percentage"  means  the 
ratio  of  the  number  of  enrolled  children 
in  an  institution  in  each  reimbursement 
category  (free,  reduced-price  or  paid)  to 
the  total  of  enrolled  children  in  the 
institution. 

(j)  “Day  care  home"  means  an 
organized  nonresidential  child  care 
program  for  children  enrolled  in  a 
private  home,  licensed  or  approved  as  a 
family  or  group  day  care  home  and 
under  the  auspices  of  a  sponsoring 
organization. 

(k)  “Department"  means  the  U.S. 
Depeutment  of  Agriculture. 

0)  “Delivery  costs"  means  the  costs 
incurred  in  transporting  allowable  food 
service  equipment  from  point  of 
shipment  to  point  of  destination  as 
specified  in  the  procurement  document. 

It  includes  all  costs  associated  with 
delivery,  but  does  not  include  the 
alteration  of  buildings  to  accommodate 
equipment  during  the  delivery  process. 

(m)  “Enrolled  child"  means  a  child 
whose  parent  or  guardian  has  submitted 
to  an  institution  a  signed  document 
which  indicates  that  the  child  is  enrolled 
for  child  care. 

(n)  “Especially  needy  institution" 
means  an  institution  meeting  eligibility 
requirements  of  this  part  and  serving  a 
hi^  percentage  (as  determined  by  the 
State  agency  in  its  approved  State  Plan 
of  Child  Care  Food  Program  Operations) 
of  children  from  families  meeting  the 
State's  family-size  income  standards  for 
free  and  reduced-price  meals. 

(o)  “Fiscal  year”  means  a  period  of  12 
calendar  months  beginning  ^tober  1  of 


any  year  and  ending  with  September  30 
of  the  following  year. 

(p)  “FNS”  means  the  Food  and 
Nutrition  Service  of  the  Department 

(q)  “FNSRO”  means  the  appropriate 
Food  and  Nutrition  Service  Regional 
O^ce  of  the-Food  and  Nutritibn  Service. 

(r)  “Food  service  equipment 
assitance"  means  Federal  financial 
assistance  made  available  to  State 
agencies  to  assist  institutions  in  the 
purchase  or  rental  of  equipment  to 
enable  the  institutions  to  establish, 
maintain  and  expand  food  service  under 
the  Program. 

(s)  “Food  service  management 
company”  means  an  organization,  other 
than  a  public  or  private  nonprofit 
school  with  which  an  institution  may 
contract  for  preparing  and,  unless 
otherwise  provided  for,  delivering 
meals,  with  or  without  milk  for  use  in 
the  Program. 

(t)  “Free  meal”  means  a  meal  served 
under  the  Program  to  a  child  from  a 
family  which  meets  the  income 
standards  for  free  school  meals  and  for 
which  neither  the  child  nor  any  member 
of  his  family  pays  or  is  required  to  work 
in  the  food  service  program. 

(u)  “Income  standard”  means  the 
family-size  and  income  standards 
prescribed  annually  by  the  State,  on  the 
basis  of  the  Secretary’s  Guideline  for 
Determining  Eligibility  for  Free  and 
Reduced-Price  Meals  under  the  National 
School  Lunch  Program  and  the  School 
Breakfast  Program. 

(v)  “Income  to  the  program"  means 
any  funds  used  in  an  institution’s  food 
service  program,  including,  but  not 
limited  to  monies,  other  than  Program 
payments,  received  from  other  Federal 
State,  intermediate,  or  local  government 
sources;  children's  payments  for  meals 
and  food  service  fees:  income  from  any 
food  sales  to  adults;  and  other  income, 
including  cash  donations  or  grants  from 
organizations  or  individuals. 

(w)  “Independent  center”  means  a 
child  care  center  or  outside-school-hours 
center  which  enters  into  an  agreement 
with  the  State  agency  to  assume  final 
administrative  and  f^ncial 
responsibility  for  Program  operations. 

(x)  “Infant  cereal”  means  any  iron- 
fortified  dry  cereal  specially  formulated 
for  and  generally  recognized  as  cereal 
for  infants  that  is  routinely  mixed  with 
formula  or  milk  prior  to  consumption. 

(y)  “Infant  formula"  means  any  iron- 
fortified  infant  formula,  intended  for 
dietary  use  as  a  sole  source  of  food  for 
normal,  healthy  infants,  served  in  liquid 
state  at  manufacturer’s  recommend^ 
dilution. 

(z)  “Installation  costs"  means 
necessary  and  reasonable  costs  incurred 
in  uncrating,  setting  up,  and  making  final 
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connection  of  allowable  equipment  to 
existing  utilities  in  the  location  in  which 
the  equipment  is  to  operate,  except 
those  costs  that  consUtute  a  capital  or 
leasehold  improvement  of  the  buildings. 

(aa)  “Institution”  means  a  sponsoring 
organziation,  child  care  center,  or 
outside-school-hoius  care  center  which 
enters  into  an  agreement  with  the  State 
agency  to  assume  final  administrative 
and  Hnancial  responsibility  for  Program 
operations. 

(bb)  “Meal”  means  food  which  is 
served  to  enrolled  children  at  an 
institution  or  child  care  facility  and 
which  meets  the  nutritional 
requirements  set  forth  in  this  part. 

(cc)  “Milk”  means  pasteurized  fluid 
types  of  unflavored  or  whole  flavored 
milk,  lowfat  milk,  skim  milk,  or  cultured 
buttermilk  which  meet  State  and  local 
standards  for  such  milk  except  that,  in 
the  meal  pattern  for  infants  (8  months  up 
to  1  year  of  age),  “milk”  means 
unflavored  whole  fluid  milk  or  an 
equivalent  quantity  of  reconstituted 
evaporated  milk  which  meets  such 
standards.  In  Alaska,  Hawaii,  American 
Samoa,  Guam,  Puerto  Rico,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands  if  a  sufficient  supply  of 
such  types  of  fluid  milk  caimot  be 
obtained,  “milk”  shall  include 
reconstituted  or  recombined  milk.  All 
milk  should  contain  vitamins  A  and  D  at 
levels  specified  by  the  Food  and  Drug 
Administration  and  be  consistent  with 
State  and  local  standards  for  such  milk. 

(dd)  “Nonexpendable  personal 
property”  means  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$300  or  more  per  unit.  The  State  agency 
may  use  its  own  definition  of 
nonexpendable  personal  property 
provided  that  such  a  definition  at  least 
includes  all  tangible  personal  property 
as  defined  herein. 

(ee)  “Nonresidential”  means  that  the 
same  children  are  not  maintained  for 
more  than  24  hours  on  a  regular  basis. 

(ff)  “OIG”  means  the  Office  of  the 
Inspector  General  of  the  Department. 

(gg)  “Operating  costs”  means 
expenses  incurred  by  an  institution  in 
serving  meals  to  children  under  the 
Program,  and  allowed  by  the  State 
agency  financial  management 
instruction. 

(hh)  “Outside-school-hours  care 
center”  means  a  public  or  private 
nonprofit  organization  licensed  or 
approved  to  provide  organized 
nonresidential  child  care  services  to 
enrolled  children,  primarly  of  school- 
age,  outside  of  the  school  hours. 
Outside-school-hours  care  centers  may 
participate  in  the  Program  as 


independent  centers  or  imder  the 
auspices  of  a  sponsoring  organization. 

(ii)  “Personal  property”  means 
property  of  any  kind  except  real 
property.  It  may  be  tangible — Shaving 
physical  existence — or  intangible — 
having  no  physical  existence  such  as 
patents,  inventions,  and  copyrights. 

(jj)  “ftogram  payments”  means 
financial  assistance  in  the  form  of  start¬ 
up  payments,  advance  payments,  or 
reimbursement  paid  or  payable  to 
institutions  for  operating  costs  and 
administrative  costs. 

(kk)  “Program”  means  the  Child  Care 
Food  Program  authorized  by  Section  17 
of  the  National  School  Lunch  Act,  as 
amended. 

(11)  “Reduced-price  meal”  means  a 
meal  served  imder  the  Program  to  a 
child  fi'om  a  family  which  meets  the 
income  standards  for  reduced-price 
school  meals.  Any  separate  charge 
imposed  shall  be  less  than  the  full  price 
of  the  meal,  but  in  no  case  more  than  20 
cents  for  a  limch  or  supper,  10  cents  for 
a  breakfast,  and  five  cents  for  a 
supplemental  meal,  and  for  which 
neither  the  child  nor  any  member  of  his 
family  is  required  to  work  in  the  food' 
service  program. 

(mm)  “Reimbursement”  means 
Federal  financial  assistance  paid  or 
payable  to  institutions  for  Program  costs 
within  the  rates  assigned  by  the  State 
agency. 

(nn)  “School  year”  means  a  period  of 
12  calendar  months  beginning  July  1  of 
any  year  and  ending  June  30  of  the 
following  year. 

(oo)  “Sponsoring  organization”  means 
a  public  or  nonprofit  private 
organization  which  is  entirely 
responsible  for  the  administration  of  the 
food  program  in:  (1)  one  or  more  day 
care  homes,  (2)  a  child  care  center  or 
outside-school-hours  care  center  which 
is  a  legally  distinct  entity  fi'om  the 
sponsoring  organization;  (3)  two  or  more 
child  care  centers  or  outside-school- 
hours  care  centers;  or  (4)  any 
combination  of  child  care  centers,  day 
care  homes,  and  outside-school-hours 
care  centers. 

(pp)  “Start-up  payments”  means 
financial  assistance  made  available  to  a 
sponsoring  organization  for  its 
administrative  expenses  associated  with 
developing  or  expanding  a  food  service 
program  in  day  care  homes  and 
initiating  successful  Program  operations. 

(qq)  “State”  means  any  of  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  the  Northern  Mariana  Islands. 

(rr)  “State  ageny”  means  the  State 
educational  agency  or  any  other  State 


agency  that  has  been  designated  by  the 
Governor  or  other  appropriate 
executive,  or  by  the  legislative  authority 
of  the  State,  and  has  been  approved  by 
the  Department  to  administer  the 
Program  within  the  State  or,  in  States  in 
which  FNS  administers  the  Program, 
FNSRO. 

(ss)  ‘Tier  1”  means  an  institution 
where  no  less  than  two-thirds  of  the 
enrolled  children  are  members  of 
families  that  satisfy  the  income 
standards  for  free  and  reduced-price 
school  meals. 

(tt)  ‘Tier  2”  means  an  institution 
where  less  than  two-thirds  but  not  less 
than  one-third  of  the  enrolled  children 
are  members  of  families  that  satisfy  the 
income  standards  for  fi'ee  and  reduced- 
price  school  meals. 

(uu)  “Tier  3”  means  an  institution 
where  less  than  one-third  of  the  enrolled 
children  are  members  of  families  that 
satisfy  the  income  standards  for  fi'ee 
and  reduced-price  school  meals. 

(w)  ‘Title  XX”  means  Title  XX  of  the 
Social  Security  Act. 

§  226.3  Administration. 

(a)  Within  the  Department,  FNS  shall 
act  on  behalf  of  the  Department  in  the 
administration  of  the  Ptogram. 

(b)  Within  the  States,  responsibility 
for  the  administration  of  the  Program 
shall  be  in  the  State  agency,  except  that 
FNSRO  shall  administer  the  Program  in 
any  State  where  the  State  agency  is  not 
permitted  by  law  or  is  otherwise  unable 
to  disburse  Federal  funds  under  the 
Program  to  any  institution  in  the  State. 

(c)  Each  State  agency  desiring  to  take 
part  in  the  Program  shall  enter  into  a 
written  agreement  with  the  Department 
for  the  administration  of  the  Program  in 
the  State  in  accordance  with  the 
provisions  of  this  part.  This  agreement 
shall  cover  the  operation  of  the  Program 
during  the  period  specified  therein  and 
may  be  extended  by  consent  of  both 
parties. 

(d)  When  the  Department  determines 
that  the  State  is  not  operating  the 
Program  in  accordance  with  the 
provisions  of  this  part,  it  shall,  through 
FNSRO,  assume  the  administration  of 
the  Program  in  the  State  as  provided  for 
in  §  226.27(a)(1). 

(e)  FNSRO  shall,  in  each  State  in 
which  it  administers  the  Program,  have 
available  all  funds  and  assume  all 
responsibilities  of  a  State  agency  as  set 
forth  in  this  part. 

Subpart  B — Assistance  to  States 

§  226.4  Payments  to  States  and  use  of 
funds. 

(a)  Availability  of  funds.  For  the  fiscal 
year  beginning  October  1, 1979,  and  for 
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each  fiscal  year  thereafter,  based  on 
funds  provided  to  the  Department,  FNS 
shall  make  funds  available  to  each  State 
agency  to  reimburse  institutions  for  their 
costs  in  connection  with  food  service 
operations,  including  administrative 
expenses,  under  this  part.  Funds  shall  be 
made  available  in  an  amount  no  less 
than  the  sum  of  the  totals  obtained 
under  paragraphs  (b),  (c),  (d),  (e)  and  (h) 
of  this  section.  However,  in  any  fiscal 
year,  the  aggregate  amount  of  assistance 
provided  to  a  State  under  this  part  shall 
not  exceed  the  sum  of  the  Federal  funds 
provided  by  the  State  to  participating 
institutions  within  the  State  for  that 
fiscal  year  and  any  funds  used  by  the 
State  under  paragraphs  (h]  and  (j)  of  this 
section. 

(b)  Center  funds.  For  meals  served  to 
children  in  child  care  centers  and 
outside-school-hours  care  centers,  funds 
shall  be  made  available  to  each  State 
agency  in  an  amount  no  less  than  the 
sum  of  the  products  obtained  by 
multiplying: 

(1)  The  number  of  breakfasts  served 
in  the  Program  within  the  State  by  the 
National  average  payment  rate  for 
breakfasts  under  section  4  of  the  Child 
Nutrition  Act  of  1966.  (All  breakfasts 
served  in  the  State,  including  tier  3 
institutions,  are  funded  under  this 
provision). 

(2)  The  number  of  breakfasts  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  1  institutions  and  (ii) 
children  from  families  that  satisfy  the 
income  standards  for  free  school  meals 
enrolled  in  institutions  which  have 
elected  to  receive  reimbursement  in 
accordance  with  the  eligibility  of  each 
enrolled  child  for  free,  reduced-price  or 
paid  school  meals,  by  the  national 
average  payment  rate  for  free  breakfasts 
under  section  4  of  the  Child  Nutrition 
Act  of  1966. 

(3)  The  number  of  breakfasts  served 
to  (ij  children  in  tier  2  institutions,  and 
(ii)  children  from  families  that  satisfy 
the  income  standard  for  reduced-price 
school  meals  enrolled  in  institutions 
which  have  elected  to  receive 
reimbursement  in  accordance  with  the 
eligibility  of  each  enrolled  child  for  free, 
reduced-price  or  paid  school  meals,  by 
the  national  average  payment  rate  for 
reduced-price  school  breakfasts  under 
section  4  of  the  Child  Nutrition  Act  of 
1966. 

(4)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  by  the  national  average 
payment  rate  for  lunches  under  section  4 
of  the  National  School  Lunch  Act.  (All 
lunches  and  suppers  served  in  the  State, 
including  tier  3  institutions,  are  funded 
under  this  provision.) 


(5)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  to  (i)  children  in  tier  1 
institutions,  and  (ii)  children  from 
families  that  satisfy  the  income  standard 
for  free  school  meals  enrolled  in 
institutions  which  have  elected  to 
receive  reimbursement  in  accordance 
with  the  eligibility  of  each  enrolled  child 
for  free,  reduced-price  or  paid  school 
meals,  by  the  national  average  payment 
rate  for  free  limches  under  section  11  of 
the  National  School  Lunch  Act. 

(6)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  to  (i)  children  in  tier  2 
institutions  and  (ii)  children  from 
families  that  satisfy  the  income  standard 
for  reduced-price  school  meals  enrolled 
in  institutions  which  have  elected  to 
receive  reimbursement  in  accordance 
with  eligibility  of  each  enrolled  child  for 
free,  reduced-price  or  paid  school  meals, 
by  the  national  average  payment  rate 
for  reduced-price  lunches  under  section 
11  of  the  National  School  Lunch  Act. 

(7)  The  number  of  supplements  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  3  institutions,  and  (ii) 
children  from  families  that  do  not  satisfy 
the  income  standards  for  free  and 
reduced-price  school  meals  enrolled  in 
institutions  which  have  elected  to 
receive  reimbursement  in  accordance 
with  the  eligibility  of  each  enrolled  child 
for  free,  reduced-price  and  paid  school 
meals,  by  6.5  cents. 

(8)  The  number  of  supplements  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  1  institutions,  and  (ii) 
children  from  families  that  satisfy  the 
income  standard  for  free  school  meals 
enrolled  in  institutions  which  have 
elected  to  receive  reimbursement  in 
accordance  with  the  eligibility  of  each 
enrolled  child  for  free,  reduced-price 
and  paid  school  meals,  by  26.00  cents. 

(9)  The  number  of  supplements  served 
in  the  Program  within  the  State  to  (i) 
children  in  tier  2  institutions,  and  (ii) 
children  from  families  that  satisfy  the 
income  standard  for  reduced-price 
school  meals  enrolled  in  institutions 
which  have  elected  to  receive 
reimbursement  in  accordance  with  the 
eligibility  of  each  enrolled  child  for  free, 
reduced-price  and  paid  school  meals,  by 
19.75  cents. 

(c)  Day  care  home  funds.  For  meals 
served  to  children  in  day  care  homes, 
funds  shall  be  made  available  to  each 
State  agency  in  an  amount  no  less  than 
the  sum  of  the  products  obtained  by 
multiplying: 

(1)  The  number  of  breakfasts  served 
in  the  Program  within  the  State  by  46 
cents. 


(2)  The  number  of  lunches  and 
suppers  served  in  the  Program  within 
the  State  by  90  cents. 

(3)  The  number  of  supplements  served 
in  the  Program  within  the  State  by  27 
cents. 

(d)  Administrative  funds.  For 
administrative  payments  to  day  care 
home  sponsoring  organizations,  funds 
shall  be  made  available  to  each  State 
agency  in  an  amount  not  less  than  the 
product  obtained  each  month  by 
multiplying  the  number  of  day  care 
homes  participating  under  each 
sponsoring  organization  within  the  State 
by  the  applicable  rates  specified  in 

§  226.13(a)(3). 

(e)  Start-up  funds.  For  start-up 
payments  to  eligible  sponsoring 
organizations,  ^ds  shall  be  made 
available  to  each  State  agency  in  an 
amount  equal  to  the  total  amount  of 
start-up  payments  made  in  the  most 
recent  period  for  which  reports  are 
available  for  that  State  or  on  the  basis 
of  estimates  by  FNS. 

(f)  Funding  assurance.  FNS  shall 
ensure  that,  to  the  extent  funds  are 
appropriated,  each  State  has  sufficient 
Program  funds  available  for  providing 
start-up  and  advance  payments  in 
accordance  with  this  part. 

(g)  Rate  adjustments:  FNS  shall 
publish  a  notice  in  the  Federal  Register 
to  announce  each  rate  adjustment. 
Beginning  January  1, 1980,  FNS  shall 
adjust  the  following  rates  on  the 
specified  dates: 

(1)  The  rates  for  meals  served  in  day 
care  homes  shall  be  adjusted  semi¬ 
annually.  on  January  1  and  July  1,  on  the 
basis  of  changes  in  the  series  for  food 
away  from  home  of  the  Consumer  Price 
Index  for  All  Urban  Consumers 
published  by  the  Department  of  Labor. 
Such  adjustments  shall  be  made  to  the 
nearest  $.01  based  on  changes  measured 
over  the  most  recent  six-month  period 
for  which  data  are  available. 

(2)  The  rate  for  supplements  served  in 
child  care  centers  and  outside-school- 
hours  care  centers  shall  be  adjusted 
semi-annually,  on  January  1  and  July  1, 
on  the  basis  of  changes  in  the  series  for 
food  away  from  home  of  the  Consumer 
Price  Index  for  All  Urban  Consumers 
published  by  the  Department  of  Labor. 
Such  adjustments  shall  be  made  to  the 
nearest  $.0025  based  on  changes 
measured  over  the  most  recent  six- 
month  period  for  which  data  are 
available. 

(3)  The  rate  for  administrative 
payments  to  day  care  home  sponsoring 
organizations  shall  be  adjusted 
annually,  on  July  1  on  the  basis  of 
changes  in  the  series  for  all  items  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the  Department 
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of  Labor.  Such  adjustments  shall  be 
made  to  the  nearest  dollar  based  oir 
changes  measured  over  the  most  recent 
twelve-month  period  for  which  data  are 
available. 

(h)  Audit  funds.  For  the  expense  of 
conducting  audits  and  reviews  under 

§  228.9,  funds  shall  be  made  available  to 
each  State  agency  in  an  amount  equal  to 
two  percent  of  the  Program 
reimbursement  and  food  service 
equipment  assistance  provided  to 
institutions  within  the  State  during  the 
second  Hscal  year  preceding  the  fiscal 
year  for  which  these  funds  are  to  be 
made  available.  The  amount  of 
assistance  provided  to  a  State  under  this 
paragraph  in  any  fiscal  year  may  not 
exceed  the  State's  expenditures  under 
§  226.9  during  such  fiscal  year. 

(i)  Method  of  Funding.  This  section 
sets  forth  FNS  methods  of  authorizing 
funds  for  State  agencies.  (Different  . 
procedures  will  be  used  to  make  funds 
available  to  FNSRO).  These  methods 
minimize  the  time  between  the  transfer 
of  fimds  from  the  United  States 
Treasury  to  the  State  agency  and  their 
final  disbursement  to  institutions. 

(1)  The  “Letter  of  Credit”  (SF 1193A) 
is  the  document  by  which  an  official  of 
FNS  authorizes  a  State  agency  to  draw 
funds  fix)m  the  United  States  Treasury. 
This  shall  be  the  preferred  method  of 
payment  for  State  agencies  which 
receive  at  least  $120,000  per  year  and 
which  meet  the  requirements  in 
Attachment  J  of  OMB  Circular  A-102. 

(2)  State  agencies  shall  request 
payment(s)  by  submitting  a  Request  for 
Payment  on  Letter  of  Credit  and  Status 
of  Funds  Report  (Treasury  Form  SF-183) 
to  the  appropriate  United  States 
Treasury  Regional  Disbursing  O^ice 
with  a  copy  to  FNS. 

(3)  State  agencies  shall  submit 
requests  for  funds  only  at  such  times 
and  in  such  amounts  as  will  permit 
prompt  payment  of  obligations. 

(4)  State  agencies  shall  use  the  funds 
received  from  such  requests  without 
delay  for  the  purpose  for  which  drawn. 

(5)  State  agencies  not  meeting  the 
requirements  for  the  Letter  of  Credit 
method  of  payment  shall  be  provided 
funds  by  Treasury  check  in  accordance 
with  the  provisions  of  Treasury  Circular 
1075. 

(j)  Special  Developmental  Projects. 

The  State  agency  may  use  in  carrying 
out  special  developmental  projects  an 
amount  not  to  exceed  one  percent  of 
Program  fimds  used  in  the  second  prior 
fiscal  year.  Special  developmental 
projects  shall  conform  to  FNS  guidance 
and  be  approved  in  writing  by  FNS. 


§  226.5  Donation  of  commodities. 

(a)  USDA  foods  available  under 
section  6  of  this  Act,  section  416  of  the 
Agricultural  Act  of  1949  (7  U.S.C.  1431) 
or  purchased  under  section  32  of  the  Act 
of  August  24, 1935  (7  U.S.C.  1431), 
section  709  of  the  Food  and  Agriculture 
Act  of  1965  (7  U.S.C.  1446a-l).  or  other 
authority,  and  donated  by  the 
Department  shall  be  made  available  to 
each  State. 

(b)  The  value  of  such  commodities  (or 
cash-in-Iieu  of  commodities)  donated  to 
each  State  for  each  school  year  shall  be, 
at  a  minimum,  the  amount  obtained  by 
multiplying  the  number  of  lunches  and 
suppers  served  in  participating 
institutions,  other  than  sponsoring 
organizations  for  day  care  homes  which 
are  not  receiving  commodities,  in  that 
State  during  that  school  year  by  the  rate 
for  commodities  or  cash-in-lieu  thereof 
established  for  that  school  year  under 
the  provisions  of  section  6(e)  of  this  Act. 

Subpart  C— State  Agency  Provisions 

§  226.6  state  plan  of  child  care  food 
program  operations. 

(a)  Submission.  Not  later  than  May  15 
of  each  year,  each  State  agency  shall 
submit  to  FNS,  for  approval  a  State  Plan 
of  Child  Care  Food  ^ogram  Operations. 
The  State  agency  shall  give  the 
Governor,  or  his  delegated  agency,  the 
opportunity  to  comment  on  the 
relationship  of  the  Plan  to  other 
programs  operating  within  the  State  and 
the  effect  on  areawide  or  local 
jurisdictions.  A  period  of  45  days  from 
the  date  of  receipt  of  the  State  Plan  by 
the  Governor,  or  his  delegated  agency, 
shall  be  afforded  to  make  such 
comments.  The  signature  of  the  chief 
State  agency  ofificer  on  the  I^an  shall  be 
a  prerequisite  to  its  approval  by  FNS. 
Approval  of  the  State  Plan  of  Child  Care 
Food  Program  Operations  by  FNS  shall 
be  a  prerequisite  to  the  payment  of 
Program  funds  to  the  State  agency  under 
this  part  and  to  the  donation  by  the 
Department  of  any  commodities  under 
Part  250  of  this  title  for  use  in 
institutions  under  this  part. 

(b)  Required  Components.  A  State 
Plan  of  Child  Care  Food  Program 
Operations  shall  include  as  a  minimum, 
the  following  information: 

(1)  The  number  of  child  care  centers, 
outside-school-hours  care  centers,  and 
day  care  homes  in  the  State  that  are 
licensed,  approved,  or  registered,  or  that 
receive  funds  under  Title  XX. 

(2)  The  number  of  participating 
sponsoring  organizations  and  the 
number  of  child  care  centers,  outside- 
school-hours  care  centers,  and  day  care 
homes  participating  under  their 
jurisdiction,  together  with  the  average 


daily  attendance  for  each  type  of 
facility. 

(3)  The  number  of  participating 
independent  child  care  centers,  and 
independent  outside-school-hours  care 
centers,  together  with  the  average  daily 
attendance  for  each  category. 

(4)  The  niunber  of  participating  child 
care  centers,  outside-school-hours  care 
centers,  and  day  care  homes  granted 
alternate  child  care  standards  approval 
by  the  State  agency  under  the  provisions 
of226.7(d)(2)-(4). 

(5)  The  detailed  outreach  plan  of  the 
State  agency,  including  as  a  minimum: 

(i)  Actions  the  State  agency  proposes 
to  take  to  extend  the  Program  to  all 
eligible  child  care  centers,  outside- 
school-hours  care  centers,  and  day  care 
homes  (placing  priority  on  reaching 
centers  and  homes  in  needy  areas  first); 

(ii)  The  number  of  sponsoring 
organizations,  child  care  centers, 
outside-school-hours  care  centers,  and 
day  care  homes  targeted  for  outreach; 
and 

(iii)  Assistance  the  State  agency 
proposes  to  give  day  care  homes  in 
obtaining  sponsoring  organizations. 

(6)  The  State  agency’s  plan  for  the 
conduct  of  audits,  including; 

(i)  The  method  which  will  be 
employed  to  ensure  that  audits  of  the 
State  agency  and  institutions  take  place 
not  less  frequently  than  once  every  two 
years; 

(ii)  If  the  audits  will  be  conducted  by 
State  personnel,  a  description  of  the 
organization  of  the  State  agency  in 
sufficient  detail  to  demonstrate  the 
independence  of  the  audit  function;  and 

(iii)  The  method  which  will  be 
employed  to  ensure  timely  and 
appropriate  resolution  of  audit  findings 
and  recommendations. 

(7)  The  State  agency’s  plan  for 
implementing  the  alternate  child  care 
standards  approval  provisions  of 

§  226.7(d)(2H4). 

(8)  The  detailed  action  plan  the  State 
agency  proposes  to  undertake  to  provide 
sufficient  training  and  technical 
assistance  to  facilitate  expansion  and 
effective  operations  of  the  Program. 

(9)  The  State  agency’s  system  for 
monitoring  compliance  with  the 
provisions  of  this  part  at  all  levels  of 
Program  operations,  implementing 
appropriate  remedial  actions,  ensuring 
that  such  actions  have  effectively 
corrected  Program  deficiencies,  and 
measuring  progress  toward  achieving 
Program  goals. 

(10)  The  State  agency’s  criteria  for 
determining  which  institutions  are 
eligible  for  especially  needy  equipment 
assistance  and  a  plan  for  disseminating 
the  criteria  to  all  institutions  in  the 
State. 


Federal  Register  /  Vol.  45,  No.  15  /  Tuesday.  January  22,  1980  /  Rules  and  Regulations 


4975 


(11)  The  State  agency's  procedures 
relative  to  the  discretionary  portions  of 
food  service  equipment  provisions  under 
§  226.25,  including: 

(i)  Procedures  me  State  agency  will 
use  to  elicit  and  process  applications  for 
assistance; 

(ii)  Application  deadline  date; 

(iii)  Whether  the  State  agency  wiU 
exercise  the  option  to  disburse  funds 
directly  to  suppliers  of  food  service 
equipment  under  the  conditions  set  forth 
in  §  226.25(g);  and 

(iv)  Whether  the  State  agency  will 
establish  a  reserve  fund  as  provided  for 
in  §  226.25(h)  and,  if  so,  the  percentage 
of  the  State  agency’s  food  service 
equipment  assistance  apportionment 
which  will  be  placed  in  reserve. 

(12)  The  title  of  the  review  official 
who  will  make  determinations  on 
institution  appeals  of  State  agency 
actions  in  accordance  with  the 
provisions  of  §  226.7(j),  together  with  a 
description  of  organizational  structure 
sufficiently  detailed  to  demonstrate  the 
review  official’s  independence  from  all 
State  agency  persoimel  authorized  to 
make  decisions  that  are  subject  to 
appeal 

(13)  The  State  agency’s  budget  and 
expenditures  data  for  Ae  Program  for 
Federal-State  a^inistrative  expense 
funds  assistance. 

(14)  The  State  agency’s  procedures 
relative  to  the  discretionary  portions  of 
start-up  and  advance  payment 
provisions  under  $  226.13(b)-(e), 
226.11(a)(b).  and  226.8(h).  including: 

(i)  file  State  agency’s  procedure  for 
ensuring  that  no  sponsoring  organization 
is  approved  to  receive  start-up  payments 
more  than  once  (§  226.13(b)); 

(ii)  The  State  agency’s  procedures  for 
determining  the  amount  of  start-up 
fimds  expended  by  the  sponsoring 
organization  in  accordance  with  the 
terms  of  the  start-up  agreement,  and  for 
recovering  start-up  payments  as 
appropriate  (§  226.13(e)); 

(iii)  The  State  agency’s  procedures  for 
comparing  advance  payments  issued 
with  earned  reimbursement,  in 
accordance  with  §  226.8(h),  and  the 
frequency  with  which  such  comparisons 
will  be  made  for  all  institutions; 

(iv)  Whether,  at  the  end  of  the  fiscal 
year,  the  State  agency  will  demand 
repayment  of  unearned  advances,  or 
deduct  such  imeamed  advances  from 
payments  made  during  the  following 
fiscal  year  (S  226.11(b));  and 

(v)  The  State  agency’s  procedure  for 
ensuring  that  no  institution  is  issued  a 
fourth  advance  payment  until  the  State 
agency  has  received  and  validated  the 
institution’s  claim  for  the  third  month 
prior  to  the  mont^  for  which  the 
advance  is  to  be*)aid  (§  226.11(b)). 


§  226.7  State  agency  administrative 
responsibilities. 

~  (a)  State  agency  persannel.  Each  State 
agency  shall  provide  sufficient 
consultative,  technical  and  managerial 
personnel  to  administer  the  Program, 
provide  sufficient  training  and  technical 
assistance  to  institutions  and  monitor 
performance  to  facilitate  expansion  and 
effective  operation  of  the  Program. 

(b)  Application  approval.  Each  State 
agency  shall  establish  an  application 
procedure  to  determine  the  eligibility 
under  this  part  of  applicant  institutions, 
and  facilities  for  which  applications  are 
submitted  by  sponsoring  organizations. 
State  agencies,  by  written  consent  of  the 
State  agency  and  the  institutions,  shall 
renew  agreements  with  institutions  not 
less  frequently  than  annually.  A  State 
agency  may  not  execute  an  agreement  to 
be  effective  during  two  fiscal  years,  but 
may  nevertheless  establish  an  ongoing 
renewal  process  for  the  purpose  of 
reviewing  and  approving  applications 
from  participating  institutions 
throughout  ffie  fiscal  year.  As  a 
minimum,  such  application  approval 
process  shall  include:  (1)  renewal  of  the 
Program  agreement;  (2)  except  for 
sponsoring  organizations  of  day  care 
homes,  submission  of  current  family  size 
and  income  information  on  enrolled 
children;  (3)  for  sponsoring 
organizations  of  day  care  homes, 
submission  of  the  current  total  number 
of  children  enrolled;  (4)  issuance  of  a 
nondiscrimination  policy  statement  and 
media  release;  (5)  for  sponsoring 
organizations,  submission  of  a 
management  plan;  (6)  submission  of  an 
administrative  budget;  (7)  submission  of 
documentation  that  all  child  care 
centers,  outside-school-hours  care 
centers,  and  day  care  homes  for  which 
application  is  made  are  in  compliance 
with  Program  licensing/approval 
provisions;  (8)  statement  of  institutional 
preference  to  receive  commodities  or 
cash  in  lieu  of  commodities;  (9)  except 
for  sponsoring  organizations  of  day  care 
homes,  institutional  choice  to  receive 
reimbursement  on  the  basis  of  either  the 
tiering  method  or  the  alternative  method 
offered  by  the  State  agency;  (10) 
institutional  choice  to  receive  all,  part, 
or  none  of  advance  payment.  Any 
institution  applying  for  participation  in 
the  Program  shall  be  notified  of 
approval  or  disapproval  by  the  State 
agency  in  writing  within  30  calendar 
days  of  filing  a  complete  and  correct 
application.  If  an  institution  submits  an 
incomplete  application,  the  State  agency 
shall  notify  the  institution  within  15 
calendar  days  of  receipt  of  the 
application  and  shall  provide  technical 
assistance,  if  necessary,  to  the 


institution  for  the  purpose  of  completing 
its  application.  Any  disapproved 
applicant  shall  be  notified  of  its  right  to 
appeal  under  paragraph  (j)  of  this 
section. 

(c)  Denial  of  applications  and 
termination  of  institutions.  The  State 
agency  shall  not  enter  into  an  agreement 
with  any  applicant  institution 
identifiable  through  its  corporate 
organization,  officers,  employees,  or 
otherwise,  as  an  institution  which 
participated  in  any  Federal  child 
nutrition  program  at  any  time  during  the 
previous  three  fiscal  years,  including  the 
fiscal  year  of  its  application  to  the 
Program,  and  which  was  seriously 
deficient  in  its  operation  of  any  such 
program.  The  State  agency  shall 
terminate  the  Program  agreement  with 
any  institution  wUch  it  determines  to  be 
seriously  deficient  Following  such 
termination,  the  institution  shall  not  be 
eligible  to  participate  in  the  Program 
during  the  remainder  of  the  fiscal  year 
of  its  termination  and  the  subsequent 
two  fiscal  years,  unless  the  State 
agency,  with  FNS  concturence, 
determines  that  the  institution  has  taken 
appropriate  corrective  actions  to 
prevent  recurrence  of  the  deficiencies 
that  led  to  a  termination  from  the 
Program.  However,  the  State  agency 
shall  afford  an  institution  every 
reasonable  opportunity  to  correct 
problems  before  terminating  the 
institution  for  being  seriously  deficient. 
Serious  deficiencies,  which  are  groimds 
for  disapproval  of  applications  and  for 
termination  include,  but  are  not  limited 
to.  any  of  the  following: 

(1)  Noncompliance  with  the  applicable 
bid  procedures  and  contract 
requirements  of  federal  child  nutrition 
program  regulations: 

(2)  The  submission  of  false 
information  to  the  State  agency; 

(3)  Failure  to  return  to  the  State 
agency  any  advance  payments  which 
exceeded  the  amount  earned  for  serving 
eligible  meals,  or  failure  to  return 
disallowed  start-up  payments; 

(4)  Failing  to  maintain  adequate 
records: 

(5)  Failure  to  adjust  meal  orders  to 
conform  to  variations  in  the  number  of 
participating-children; 

(6)  liie  claiming  of  Program  payments 
for  meals  not  served  to  participating 
children; 

(7)  Service  of  a  significant  number  of 
meals  which  did  not  include  required 
quantities  of  all  meal  components; 

(8)  Continued  use  of  food  service 
management  companies  that  are  in 
violation  of  health  codes; 

(9)  Failure  of  a  sponsoring 
organization  to  disburse  payments  to  its 
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facilities  in  accordance  with  its 
management  plan; 

(10)  A  history  of  administrative  or 
Hnancial  mismanagement  in  any  Federal 
child  nutrition  program. 

(d)  Licensing/Approval.  This  section 
prescribes  State  agency  responsibilities 
to  ensure  that  child  care  centers, 
outsidi'  school-hours  care  centers,  and 
day  Cure  homes  meet  the  licensing/ 
approvdl  criteria  set  forth  in  this  part. 
Sponsoring  organizations  shall  submit  to 
the  State  agency  documentation  that 
facilities  under  their  jurisdiction  are  in 
compliance  with  licensing/approval 
requirements.  Independent  centers  shall 
submit  such  documentation  to  the  State 
agency  on  their  own  behalf. 

(1)  General.  Each  State  agency  shall 
establish  procedures  to  annually  review 
information  submitted  by  institutions  to 
ensure  that  all  participating  child  care 
centers,  day  care  homes,  and  outside- 
school-hours  care  centers  either: 

(1)  are  licensed  or  approved  by 
Federal,  State,  or  local  authorities;  or 

(11)  are  complying  with  applicable 
procedures  to  renew  licensing  or 
approval  in  situations  where  the  State 
agency  has  no  information  that  licensing 
or  approval  will  be  denied;  or 

(iii)  receive  Title  XX  funds  for 
providing  child  care,  if  licensing  or 
approval  is  not  available;  or 

(iv)  demonstrate  compliance  with 
applicable  State  or  local  child  care 
standards  to  the  State  agency,  if 
licensing  is  not  available  and  Title  XX 
funds  are  not  received;  or 

(v)  demonstrate  compliance  with 
CCFP  child  care  standards  to  the  State 
agency,  if  licensing  or  approval  is  not 
available  and  Title  XX  hinds  are  not 
received. 

(2)  CCFP  child  care  standards,  (i) 

When  licensing  or  approval  is  not 
available,  independent  child  care 
centers,  and  sponsoring  organizations 
on  behalf  of  their  child  care  centers  or 
day  care  homes,  may  elect  to 
demonstrate  compliance,  annually,  with 
the  following  CCl^  child  care  standards 
or  other  standards  specified  in 
paragraph  (d)(3)  of  this  section: 

(A)  Staff /Child  Ratios,  (i)  Day  care 
homes  provide  care  for  no  more  than  12 
children  at  any  one  time.  One  home 
caregiver  is  responsible  for  no  more 
than  6  children  ages  3  and  above,  or  no 
more  than  5  chil(h«n  ages  0  and  above. 
No  more  than  2  children  under  the  age 
of  3  are  in  the  care  of  1  caregiver.  The 
home  provider’s  own  children  who  are 
in  care  and  under  the  age  of  14  are 
counted  in  the  maximum  ratios  of 
caregivers  to  children. 

[2]  Child  care  centers  and  outside- 
school-hours  care  centers  do  not  fall 
below  the  following  staff/child  ratios: 


(t)  For  children  under  6  weeks  of  ' 
age — 1:1 

[ii]  For  children  ages  6  weeks  up  to  3 
years — 1:4 

[Hi)  For  children  ages  3  years  up  to  6 
years — 1:6 

(yV)  For  children  ages  6  years  up  to  10 
years — 1:15 

(v)  For  children  ages  10  and  above — 
1:20 

(B)  Nondiscrimination.  Day  care 
services  are  available  without 
discrimination  on  the  basis  of  race, 
color,  or  national  origin. 

(C)  Safety  and  Sanitation.  (1)  A 
current  health/sanitation  permit  or 
satisfactory  report  of  an  inspection 
conducted  by  local  authorities  within 
the  past  12  months  shall  be  submitted. 

[2]  A  current  fire/building  safety 
permit  or  satisfactory  report  of  an 
inspection  conducted  by  local 
auAorities  within  the  past  12  months 
shall  be  submitted. 

(J)  Fire  drills  are  held  in  accordance 
with  local  fire/building  safety 
requirements. 

(D)  Suitability  of  Facilities,  (i) 
Ventilation,  temperature,  and  lighting 
are  adequate  for  children’s  safety  and 
comfort. 

[2)  Floors  and  walls  are  cleaned  and 
maintained  in  a  condition  safe  for 
children. 

(J)  Space  and  equipment,  including 
rest  arrangements  for  preschool  age 
children,  are  adequate  for  the  number 
and  age  range  of  participating  children. 

(E)  Social  Services.  Independent 
centers,  and  sponsoring  organizations  in 
coordination  with  their  facilities,  have 
procedures  for  referring  families  of 
children  in  care  to  appropriate  local 
health  and  social  service  agencies. 

(F)  Health  Services.  {!)  Each  child  is 
observed  daily  for  indications  of 
difficulties  in  social  adjustment,  illness, 
neglect,  and  abuse,  and  appropriate 
action  is  initiated. 

[2)  A  procedure  is  established  to 
ensure  prompt  notification  of  the  parent 
or  guardian  in  the  event  of  a  child’s 
illness  or  injury,  and  to  ensure  prompt 
medical  treatment  in  case  of  emergency. 

(J)  Health  records,  including  records 
of  medical  examinations  and 
immunizations,  are  maintained  for  each 
enrolled  child.  (Not  applicable  to  day 
care  homes.) 

(4)  At  least  one  full-time  staff  member 
is  currently  qualified  in  first  aid, 
including  artificial  respiration 
techniques.  (Not  applicable  to  day  care 
homes.) 

(5)  First  aid  supplies  are  available. 

(6)  Staff  members  undergo  initial  and 
periodic  health  assessments. 


(G)  Staff  Training.  ’The  institution 
provides  for  orientation  and  ongoing 
training  in  child  care  for  all  caregivers. 

(H)  Parental  Involvement.  Parents  are 
afforded  the  opportunity  to  observe  their 
children  in  day  care. 

(I)  Self-Evaluation.  The  institution  has 
established  a  procedure  for  periodic 
self-evaluation  on  the  basis  of  CCFP 
child  care  standards. 

(ii)  When  licensing  or  approval  is  not 
available,  independent  outside-school- 
hours  care  centers,  and  sponsoring 
organizations  on  behalf  of  their  outside- 
s(^ool-hour8  care  centers,  may  elect  to 
demonstrate  compliance  with  child  care 
standards  developed  by  the  State 
agency  which  shall  include,  as  a 
minimum,  information  on:  (A)  fire/ 
safety,  (B)  sanitation,  (C)  organized 
activities.  (D)  kitchen  and  restroom 
facilities,  (E)  appropriateness  of  games 
and  materials,  (F)  availability  of 
emergency  medical  care,  and  (G)  child- 
staff  ratios  as  indicated  in 
S  226.7(d)(2)(i)(A).  For  items  (A)  and  (B), 
above,  appropriate  State  or  loc^ 
permits  are  required. 

(3)  Alternate  approval  procedures. 
Each  State  agency  shall  establish 
procedures  to  review  information 
submitted  by  institutions  for  centers  or 
homes  for  which  licensing  or  approval  is 
not  available  in  order  to  establish 
eligibility  for  the  Program.  Licensing  or 
approval  is  not  available  when  (i)  no 
Federal,  State,  or  local  licensing/ 
approval  standards  have  been 
established  for  child  care  centers, 
outside-school-hours  care  centers,  or 
day  care  homes;  or  (ii)  no  mechanism 
exists  to  determine  compliance  with 
licensing/approval  standards;  or  (iii) 
licensing  authorities  do  not  make  a 
determination  on  an  application  for 
licensing/approval  within  a  reasonable 
period  of  time  (as  specified  in 
§  226.7(d)(4)).  In  these  situations, 
independent  centers,  and  sponsoring 
organizations  on  behalf  of  their 
facilities,  may  choose  to  demonstrate 
compliance  with  either  CCFP  child  care 
standards,  applicable  State  child  care 
standards,  or  applicable  local  child  care 
standards.  State  agencies  shall  provide 
info^ation  about  applicable  State  child 
care  standards  and  CCFP  child  care 
standards  to  institutions,  but  may 
require  institutions  electing  to 
demonstrate  compliance  with  applicable 
local  child  care  standards  to  identify 
and  submit  these  standards.  The  State 
agency  may  permit  independent  centers, 
and  sponsoring  organizations  on  behalf 
of  their  facilities,  to  submit  self- 
certification  forms,  and  may  grant 
approval  without  first  conducting  a 
compliance  review  at  the  center  or 
facility.  But  the  State  agency  shall 
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require  submission  of  health/ sanitation 
and  fire/safety  permits  or  certificates 
for  all  independent  centers  and  facilities 
seeking  alternate  child  care  standards 
approval. 

(4)  Backlogs.  Independent  centers  and 
sponsoring  organizations  on  behalf  of 
their  facilities,  may  submit  to  the  State 
agency  a  Program  application  for  a  child 
care  center,  outside-school-hours  care 
center,  or  day  care  home  which  has 
applied  for  licensing  and  has  not  yet 
secured  a  determination  from  the 
licensing  authority.  Within  15  calendar 
days  of  receipt,  the  State  agency  shall 
notify  the  institution  that  the  Program 
application  is  incomplete  and  provide 
the  institution  with  information  on 
demonstrating  compliance  of  the  center 
or  home  with  CCFP  child  care  standards 
and  applicable  state  child  care 
standards.  However,  the  State  agency 
shall  not  make  any  determination  of 
eligibility  under  this  section  until  90 
calendar  days  have  elapsed  from  the 
date  the  State  agency  received  both  a 
Program  application  and  documentation 
indicating  that  an  application  for 
licensure  was  submitted  to  the  licensing 
authority.  When  a  child  care  center, 
outside-school-hours  care  center,  or  day 
care  home  is  approved  under  this 
section,  the  institution  which  submitted 
its  Program  application  shall  be 
informed  of  the  responsibility  to  notify 
the  State  agency  if  the  licensing 
application  of  the  center  or  home  is 
approved  or  denied  by  the  licensing 
authority.  The  State  agency  shall 
terminate  the  Program  participation  of 
any  independent  center  or  facility  so 
denied  licensure  or  approval,  effective 
the  date  of  the  denial.  The  State  agency 
shall  terminate  the  Program 
participation  of  an  independent  center, 
or  facility,  if,  one  year  from  the  date  of 
Program  approval,  the  State  or  local 
licensing  authority  indicates  that  the 
independent  center  or  the  facility  has 
failed  to  take  action  on  completing  the 
requirements  for  licensing.  I^S  shall 
exempt  State  agencies  from 
implementation  of  the  provisions  of  this 
paragraph  and  of  §  226.7(d)(3)(iii]  with 
respect  to  any  type  of  child  care  entity 
(child  care  center,  outside-school-hours 
care  center,  day  care  home)  when  State 
law  mandates  that  entities  of  that  type 
secure  State  licensure  as  a  prerequisite 
to  operation.  State  agencies  seeking  this 
exemption  relative  to  a  given  type  or 
types  of  child  care  entities  shall  submit 
for  FNS  review  and  approval 
documentation  from  the  chief  State  legal 
officer  that  the  condition  for  exemption 
exists  within  the  State  regarding  the 
speciHed  type  or  types. 


(e)  Annual  requirements.  State 
agencies  shall  require  institutions  to 
comply  with  applicable  provisions  of 
this  part  Each  State  agency  shall 
annually: 

(1)  Enter  into  and  execute  a  written 
Program  agreement  with  each 
institution,  or  renew  such  agreement 
with  the  written  concurrence  of  the 
institution.  The  program  agreement  shall 
provide  that  the  institution  shall  accept 
Hnal  financial  and  administrative 
responsibility  for  management  of  an 
effective  food  service,  comply  with  all 
requirements  under  this  part,  and 
comply  with  all  requirements  under  the 
Civil  Rights  Act  of  1964  and  the 
nondiscrimination  regulations  of  the 
Department,  as  now  or  later  amended  (7 
CFR  Part  15).  to  the  end  that  no  person 
shall,  on  the  ground  of  race,  color,  or 
national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
imder  the  Program. 

(2)  Require  each  sponsoring 
organization  to  submit  a  management 
plan  with  its  application  for  review  and 
approval.  Such  a  plan  shall  include 
detailed  information  on  the 
organizational  administrative  sthicture, 
the  staff  assigned  to  Program 
management  and  monitoring, 
administrative  budget,  and  procedures 
which  will  be  used  by  the  sponsoring 
organization  to  administer  Ae  Program 
in  and  disburse  payments  to  the  child 
care  facilities  under  its  jurisdiction. 

(3)  Require  each  institution  to  submit 
an  administrative  budget.  Each 
sponsoring  organization  shall  be 
required  to  incorporate  this  budget  into 
its  management  plan. 

(4)  Determine  that  all  meal 
procurements  with  vendors  are  in 
conformance  with  the  bid  and 
contractual  requirements  of  §  226.23. 

(5)  Inquire  as  to  the  preference  of 
institutions  for  commodities  or  cash-in- 
lieu  of  commodities. 

(6)  Provide  institutions  with 
information  on  foods  available  in 
plentiful  supply,  based  on  information 
provided  by  the  Department. 

(7)  Inform  institutions  with  separate 
meal  charges  of  their  responsibility  to 
ensure  that  free  and  reduced-price 
meals  are  served  to  children  unable  to 
pay  the  full  price  and  provide  to  all 
institutions  a  copy  of  Uie  State’s  income 
standards  to  assist  them  in  meeting  their 
responsibility. 

(f)  Program  expansion.  Each  State 
agency  shall  take  affirmative  action  to 
expand  the  availability  of  benefits  under 
this  Program.  As  a  minimum,  the  State 
shall  annually  notify  each 
nonparticipating  child  care  center, 
outside-school-hours  care  center,  and 


day  care  home  within  the  State  that  is 
licensed,  approved,  registered,  or 
receiving  funds  under  Title  XX  of  the 
availability  of  the  Program,  the 
requirements  for  Program  participation, 
the  availability  of  food  service 
equipment  funds  under  the  Program,  and 
the  application  procedures  to  be 
followed  in  the  Program.  The  State 
agency  shall  make  the  Ust  of  child  care 
centers,  outside-school-hours  care 
centers,  and  day  care  homes  notified 
each  year  available  to  the  public  upon 
request. 

(g)  Commodity  distribution.  The  State 
shall  annually  inquire  as  to  the 
preference  of  each  institution  for 
commodities  or  cash-in-lieu  of 
commodities.  Each  institution  electing 
cash-in-lieu  of  commodities  shall  receive 
such  payments.  Each  institution  which 
elects  to  receive  commodities  shall  have 
commodities  provided  to  it  unless  the 
State  agency,  after  consultation  with  the 
State  commodity  distribution  agency, 
demonstrates  to  FNS  that  distribution  of 
commodities  to  the  number  of  such 
institutions  would  be  impracticable.  The 
State  agency  may  then,  with  the 
concurrence  of  FNS,  provide  cash-in-lieu 
of  commodities  for  all  institutions.  A 
State  agency  request  for  cash-in-lieu  of 
all  comodities  shall  be  submitted  to  FNS 
not  later  than  May  1  of  the  school  year 
preceding  the  school  year  for  which  the 
request  is  made.  The  State  agency  shall, 
by  June  1  of  each  year,  submit  a  list  of 
institutions  which  have  elected  to 
receive  commodities  to  the  State 
commodity  distribution  agency,  unless 
FNS  has  approved  a  request  for  cash-in- 
lieu  of  commodities  for  all  institutions. 
The  list  shall  be  accompanied  by 
information  on  the  average  daily 
number  of  lunches  and  suppers  to  be 
served  to  children  by  each  such 
institution.  The  State  agency  may,  with 
the  concurrence  of  the  State  distribution 
agency,  permit  institutions  to  change 
their  choice  between  commodities  and 
cash-in-lieu  of  commodities  during  the 
same  fiscal  year. 

(h)  Standard  contract.  Each  State 
agency  shall  develop  a  standard 
contract  in  accordance  with  §  226.22  and 
provide  for  its  use  between  institutions 
and  food  service  management 
companies.  The  contract  shall  expressly 
and  without  exception  stipulate: 

(1)  The  institution  shall  provide  the 
food  service  management  company  with 
a  list  of  the  State  agency  approved  child 
care  centers,  day  care  homes,  and 
outside-school-hours  care  centers  to  be 
furnished  meals  by  the  food  service 
management  company,  and  the  number 
of  meals,  by  type,  to  be  delivered  to 
each  location; 
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(2)  The  food  service  management 
company  shall  maintain  such  records 
(supported  by  invoices,  receipts  or  other 
evidence)  as  the  institution  will  need  to 
meet  its  responsibilities  imder  this  part, 
and  shall  promptly  submit  invoices  and 
delivery  reports  to  the  institution  no  less 
frequently  than  monthly; 

(3)  The  food  service  management 
company  shall  have  Federal,  State  or 
local  health  certification  for  the  plant  in 
which  it  proposes  to  prepare  meals  for 
use  in  the  Program,  and  it  shall  insure 
that  health  and  sanitation  requirements 
are  met  at  all  times.  In  addition,  the 
State  agency  may  require  the  food 
service  management  company  to 
provide  for  meals  which  it  prepares  to 
be  periodically  inspected  by  the  local 
health  department  or  an  independent 
agency  to  determine  bacteria  levels  in 
the  meals  being  prepared.  These 
bacteria  levels  shall  conform  to  the 
standards  which  are  applied  by  the  local 
health  authority  with  respect  to  the  level 
of  bacteria  which  may  be  present  in 
meals  prepared  or  served  by  other 
establishments  in  the  locality.  Results  of 
these  inspections  shall  be  submitted  to 
the  institution  and  to  the  State  agency; 

(4)  The  meals  served  under  the 
contract  shall  conform  to  the  cycle  ■ 
menus  upon  which  the  bid  was  based, 
and  to  menu  changes  agreed  upon  by 
the  institution  and  food  service 
management  company; 

(5)  The  books  and  records  of  the  food 
service  management  company 
pertaining  to  the  institution’s  food 
service  operation  shall  be  available  for 
inspection  and  audit  by  representatives 
of  the  State  agency,  of  the  Department, 
and  of  the  U.S.  General  Accounting 
Office  at  any  reasonable  time  and  place, 
for  a  period  of  3  years  from  the  date  of 
receipt  of  final  payment  under  the 
contract,  or  in  cases  where  an  audit 
requested  by  the  State  agency  or  the 
Department  remains  unresolved,  until 
such  time  as  the  audit  is  resolved; 

(6)  The  food  service  management 
company  shall  operate  in  accordance 
with  current  Program  regulations; 

(7)  The  food  service  management 
company  shall  not  be  paid  for  meals 
which  are  delivered  outside  of  the 
agreed  upon  delivery  time,  are  spoiled 
or  unwholesome  at  Uie  time  of  delivery, 
or  do  not  otherwise  meet  the  meal 
requirements  contained  in  the  contract; 

(8)  Meals  shall  be  delivered  in 
accordance  with  a  delivery  schedule 
prescribed  in  the  contract; 

(9)  Increases  and  decreases  in  the 
number  of  meal  orders  may  be  made  by 
the  institution,  as  needed,  within  a  prior 
notice  period  mutually  agreed  upon  in 
the  contract; 


(10)  All  meals  served  under  the 
Program  shall  meet  the  requirements  of 
§  226.21;  and 

(11)  All  breakfasts,  lunches,  and 
suppers  delivered  for  service  in  outside- 
school-hours  care  centers  shall  be 
unitized,  with  or  without  milk,  imless  the 
State  agency  determines  that  unitization 
would  impair  the  effectiveness  of  food 
service  operations.  For  meals  delivered 
to  child  care  centers  and  day  care 
homes,  the  State  agency  may  require 
unitization,  with  or  without  milk,  of  all 
breakfasts,  lunches,  and  suppers  only  if 
the  State  agency  has  evidence  which 
indicates  that  this  requirement  is 
necessary  to  ensure  compliance  with 

§  226.21. 

(i)  Procurement  provisions.  State 
agencies  shall  require  institutions  to 
adhere  to  the  procurement  provisions 
set  forth  in  §  226.23. 

(j)  Institution  appeal  procedures.  Each 
State  agency  shall  establish  an  appeal 
procedure  to  be  followed  by  an 
institution  requesting  a  review  of  a 
denial  of  an  institution’s  application  for 
participation,  a  denial  of  an  application 
submitted  by  a  sponsoring  organization 
on  behalf  of  a  facility,  a  termination  of 
the  participation  of  an  institution  or 
facility,  a  suspension  of  an  institution’s 
agreement,  a  denial  of  an  institution’s 
application  for  start-up  payments,  a 
denial  of  an  advance  pa}rment,  a  denial 
of  all  or  a  part  of  the  claim  for 
reimbursement,  demand  for  the 
remittance  of  an  overpayment,  and  any 
other  action  of  the  State  agency 
affecting  the  participation  of  an 
institution  in  the  Program  or  the 
institution’s  claim  for  reimbursement.  At 
a  minimum,  the  procedure  shall  provide 
that: 

(1)  The  institution  shall  be  advised  in 
writing  of  the  grounds  on  which  the 
State  agency  based  its  action.  The 
notice  of  action,  which  shall  be  sent  by 
certiHed  mail,  return  receipt  requested, 
shall  also  include  a  full  description  of 
the  institution’s  rights  and 
responsibilities  under  this  section; 

(2)  The  written  request  for  review 
shall  be  filed  by  the  appellant  not  later 
than  15  calendar  days  from  the  date  the 
appellant  received  the  notice  of  action, 
and  the  State  shall  acknowledge  the 
receipt  of  the  request  for  appeal  within  * 
10  calendar  days; 

(3)  The  appellant  may  refute  the 
charges  contained  in  the  notice  of  action 
in  person  and  by  written  documentation 
to  the  review  official.  In  order  to  be 
considered,  written  documentation  must 
be  filed  with  the  review  official  not  later 
than  30  calendar  days  after  the 
appellant  received  ttie  notice  of  action. 
The  appellant  may  retain  legal  counsel, 
or  may  be  represented  by  another 


person.  A  hearing  shall  be  held  by  the 
review  official  in  addition  to,  or  in  lieu 
of,  a  review  of  written  information 
submitted  by  the  appellant  only  if  the 
appellant  so  specifies  in  the  letter  of 
request  for  review.  Failure  of  the 
appellant  institution’s  representative  to 
appear  at  a  scheduled  hearing  shall 
constitute  the  appellant  institution’s 
waiver  of  the  right  to  a  personal 
appearance  before  the  review  official, 
unless  the  review  official  agrees  to 
reschedule  the  hearing; 

(4)  If  the  appellant  has  requested  a 
hearing,  the  appellant  shall  ba  provided 
with  at  least  10  calendar  days  advance 
written  notice,  sent  by  certified  mail, 
return  receipt  requested,  of  the  time  and 
place  of  the  hearing; 

(5)  Any  information  on  which  the 
State  agency’s  action  was  based  shall 
be  available  to  the  appellant  for 
inspection  from  the  date  of  receipt  of  the 
request  for  review; 

(6)  The  review  official  shall  be  an 
independent  and  impartial  official  other 
than,  and  not  accountable  to,  any  person 
authorized  to  make  decisions  that  are 
subject  to  appeal  under  the  provisions  of 
this  section; 

(7)  The  review  official  shall  make  a 
determination  based  on  information 
provided  by  the  State  agency  and  the 
appellant,  and  on  Program  regulations; 

(8)  Within  60  calendar  days  of  the 
State  agency’s  receipt  of  the  request  for 
review,  the  review  official  shall  inform 
the  State  agency  and  the  appellant  of 
the  determination  of  the  review; 

(9)  The  State  agency’s  action  shall 
remain  in  effect  during  the  appeal 
process.  However,  participating 
institutions  and  facilities  may  continue 
to  operate  under  the  Program  during  an 
appeal  of  termination,  unless  the  action 
is  based  on  imminent  dangers  to  the 
health  or  welfare  of  children.  If  the 
institution  or  facility  has  been 
terminated  for  this  reason,  the  State 
agency  shall  sc  specify  in  its  notice  of 
action;  and 

(10)  The  determination  by  the  State 
review  official  is  the  final  administrative 
determination  to  be  afforded  to  the' 
appellant. 

^)  Program  assistance.  Each  State 
agency  shall  provide  technical  and 
supervisory  assistance  to  institutions 
and  facilities  to  facilitate  effective 
Program  operations,  monitor  progress 
toward  achieving  Program  goals,  and 
ensure  compliance  with  the 
Department's  nondiscrimination 
regulations  (Part  15  of  this  title),  issued 
under  Title  VI  of  the  Civil  Rights  Act  of 
1964.  Documentation  of  supervisory 
assistance  activities,  including  reviews 
conducted,  corrective  actions 
prescribed,  and  follow-up  efforts,  shall 
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be  maintained  on  file  by  the  State 
agency.  Program  reviews  shall  assess 
institutional  compliance  with  meal 
requirements,  family-size  and  income 
documentation  where  applicable, 
financial  management  standards,  and 
non-discrimination  regulations.  The 
State  agency  shall  annually  review  33.3 
percent  of  all  institutions,  including 
reviews  of  15  percent  of  the  child  care 
centers  and  outside-school-hours  care 
centers  under  each  sponsoring 
organization  reviewed,  and  10  percent  of 
the  first  1,000  day  care  homes  and  5 
percent  of  the  homes  in  excess  of  1,000 
under  each  sponsoring  organization 
reviewed.  Such  reviews  shall  be  made 
for  newly  participating  sponsoring 
organizations  with  five  or  more  child 
care  facilities  within  the  first  90  days  of 
Program  operations.  The  State  agency 
review  system  shall  ensure  that  all 
institutions  are  reviewed  at  least  once 
evey  four  years. 

(l)  Program  irregularities.  Each  State 
agency  shall  promptly  investigate 
complaints  received  or  irregularities 
noted  in  connection  with  the  operation 
of  the  Program,  and  shall  take 
appropriate  action  to  correct  any 
irregularities.  State  agencies  shall 
maintain  on  file  evidence  of  such 
investigations  and  actions.  FNS  and  OIG 
may  make  investigations  at  the  request 
of  the  State  agency,  or  whenever  FNS  or 
OIG  determines  that  investigations  are 
appropriate. 

(m)  Child  Care  Standards 
Compliance.  The  State  agency  shall, 
when  conducting  administrative  reviews 
of  child  care  centers,  outside-school- 
hours  care  centers,  and  day  care  homes 
approved  by  the  State  agency  under 
paragraphs  (d)(3)  and  (4)  of  this  section, 
determine  compliance  with  the  child 
care  standards  used  to  establish 
eligibility  and  ensure  that  all  violations 
are  corrected.  If  violations  are  not 
corrected  within  60  calendar  days  of 
written  notification  to  the  institution,  the 
State  agency  shall  terminate  the 
Program  participation  of  the  violating 
institution  or  facility.  However,  if  the 
health  or  safety  of  the  children  is 
imminently  threatened,  the  State  agency 
may  immediately  terminate 
participation  of  the  institution  or  facility. 
If,  during  an  administrative  review  of  a 
child  care  center,  outside-school-hours 
care  center,  or  day  care  home  not 
approved  by  the  State  agency  under 
paragraphs  (d)(3)  and  (4)  of  this  section, 
the  State  agency  observes  violations  of 
applicable  health,  safety,  or  stafi-child 
ratio  standards,  or  attendance  in  excess 
of  licensed  capacity,  the  State  agency 
shall  promptly  refer  such  violations  to 
the  appropriate  authority.  The  State 


agency  may  deny  reimbursement  for 
meals  served  to  attending  children  in 
excess  of  authorized  capacity. 

(n)  Sponsoring  organization . 
agreement.  Each  State  agency  shall 
develop  and  provide  for  the  use  of  a 
standard  form  of  agreement  between 
each  day  care  home  sponsoring 
organization  and  all  day  care  homes 
participating  in  the  Program  under  such 
organization.  State  agencies  may 
develop  a  similar  form  for  use  between 
sponsoring  organizations  and  other 
types  of  facilities. 

§  226.8  State  agency  responsibilities  for 
financial  management. 

(a)  General.  This  section  prescribes 
standards  for  financial  management 
systems  in  administering  Program  funds 
by  the  State  agency  and  institutions. 

(b)  State  level  responsibilities. 
Financial  management  systems  for 
Program  funds  in  the  State  agency  shall 
provide  for: 

(1)  Accurate,  current,  and  complete 
disclosure  of  the  financial  results  of 
Program  activities  in  accordance  with 
Federal  reporting  requirements. 

(2)  Records  of  Program  operations 
which  will  adequately  identify  funds 
authorizations,  obligations,  unobligated 
balances,  assets,  liabilities,  outlays,  and 
income.  State  agencies  shall  maintain 
documentation  of  all  claims  against 
institutions  under  §226.15.  The  records 
may  be  kept  in  their  original  form  or  on 
microfilm,  and  shall  be  retained  for  a 
period  of  three  years  after  the  date  of 
submission  of  the  Final  Financial  Status 
Report  (Standard  Form  269),  except  that, 
if  audit  findings  have  not  been  resolved, 
the  records  shall  be  retained  beyond  the 
three-year  period  as  long  as  required  for 
the  resolution  of  the  issues  raised  by  the 
audit.  Reports  shall  continue  to  be 
submitted  on  a  regular  basis  after  the 
end  of  the  fiscal  year  to  which  they 
pertain  until  all  unpaid  obligations  have 
been  liquidated,  at  which  time  the  next 
report  made  should  be  marked  "Final” 
and  submission  discontinued  for  the 
fiscal  year. 

(3)  Records  which  identify  disallowed 
costs  and  offsets  resulting  from  FNS  or 
other  determinations  and  the  disposition 
of  these  amounts.  Procedures  must  be  in 
effect  to  prevent  State  agency  claims  for 
these  costs  under  Program 
administration. 

(4)  Effective  control  and 
accoimtability  by  the  State  agency  for 
all  Program  funds,  property,  and  other 
assests  acquired  with  Program  funds. 
State  agencies  and  subagencies  or 
contractors  shall  adequately  safeguard 
all  such  assets  and  shall  assure  that 
they  are  used  for  authorized  Ifrogram 
purposes. 


(5)  Controls  which  minimize  the  time 
between  the  receipt  of  Federal  funds 
from  the  United  States  Treasury  and 
their  payment  to  institutions.  In  the 
letter-of-credit  system,  the  State  agency 
shall  make  drawdowns  from  the  United 
States  Treasury  through  a  United  States 
Treasury  Regional  Disbursing  Office  in 
amounts  as  close  as  possible  to  their 
needs.  Advances  made  by  the  State 
agency  to  institutions  should  conform  to 
these  same  standards. 

(6)  Support  and  source  documents  for 
costs. 

(7)  Audit  trails  including  identification 
of  time  periods,  initial  and  summary 
accounts,  cost  determination  and 
allocation  procedures,  cost  centers  or 
other  accounting  procedures  to  support 
any  costs  claimed  for  Program 
administration. 

(c)  Management  evaluations  and 
audits.  State  agencies  shall  provide  FNS 
with  full  opportimity  to  conduct 
management  evaluations  (including 
visits  to  institutions  and  facilities)  of  all 
operations  of  the  State  agency  imder  the 
Program,  and  shall  provide  OIG  with  full 
opportunity  to  conduct  audits  (including 
visits  to  institutions  and  facilities)  of  all 
operations  of  the  State  agency  under  the 
Ifrogram.  Within  60  calendar  days  of 
receipt  of  each  management  evaluation 
report,  the  State  agency  shall  submit  to 
FNSRO  a  written  plan  for  correcting 
serious  deficiencies,  including  specific 
timeframes  for  accomplishing  corrective 
actions  and  initiating  follow-up  efforts. 
Each  State  agency  shall  make  available 
its  records,  including  records  of  the 
receipt  and  expenditure  of  funds,  upon 
request  by  FNS  or  OIG.  OIG  shall  also 
have  the  right  to  make  audits  of  the 
records  and  operations  of  any 
institution. 

(d)  Reports.  Each  State  agency  shall 
submit  information  to  FNS  on  Program 
operations  on  a  monthly  and  quarterly 
basis,  and  on  the  use  of  Program  funds 
on  a  quarterly  basis.  FNS  may  require 
that  each  State  agency  submit  an  annual 
report  on  the  scope  of  Program 
operations. 

(e)  Rate  assignment  Each  State 
agency  shall  require  institutions  (other 
than  sponsoring  organizations  for  day 
care  homes)  to  submit,  not  less 
frequently  than  annually,  information 
necessary  to  assign  rates  of 
reimbursement  as  outlined  in  §  226.10. 

(f)  Administrative  budget  approval. 

The  State  agency  shall  approve 
institution  administrative  budgets,  and' 
shall  limit  allowable  administrative 
costs  claimed  by  each  sponsoring 
organization  for  day  care  homes  to 
administrative  costs  approved  in  its 
annual  budget.  The  State  agency  may 
establish  such  administrative  costs 
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limits  for  other  institutions. 
Administrative  budget  levels  may  be 
adjusted  to  reflect  changes  in  Program 
activities. 

(g)  Start-up  payments.  Each  State 
agency  shall  establish  procedures  for 
evaluating  requests  for  start-up 
payments,  issuing  these  payments  to 
eligible  sponsoring  organizations,  and 
monitoring  the  use  of  these  payments. 

(h)  Advance  payments.  Each  State 
agency  shall  establish  procedures  for 
issuing  advance  payments  by  the  flrst 
day  of  each  month  and  comparing  these 
payments  with  earned  reimbursement 
on  a  periodic  basis. 

(i)  Recovery  of  overpayments.  Each 
State  agency  shall  establish  procedures 
to  recover  outstanding  start-up  and 
advance  payments  from  institutions 
which,  in  the  opinion  of  the  State 
agency,  will  not  be  able  to  earn  these 
payments. 

(1)  Claims  processing.  Each  State 
agency  shall  establish  procedures  for 
institutions  to  properly  submit  claims  for 
reimbursement.  All  valid  claims  shall  be 
paid  within  45  calendar  days  of  receipt. 
Within  15  calendar  days  of  receipt  of 
any  incomplete  or  incorrect  claim  which 
must  be  revised  for  payment,  the  State 
agency  shall  notify  the  institution  as  to 
why  and  how  such  claim  must  be 
revised.  If  the  State  agency  disallows 
partial  or  full  payment  for  a  claim  for 
reimbursement,  it  shall  notify  the 
institution  which  submitted  the  claim  of 
its  right  to  appeal  under  §  226.7(j).  State 
agencies  may  permit  disallowances  to 
be  appealed  separately  from  claims  for 
reimbursement. 

(k)  Participation  controls.  The  State 
agency  may  establish  control 
procedures  to  ensure  that  payment  is 
not  made  for  meals  served  to  children 
attending  in  excess  of  the  authorized 
capacity  of  each  independent  center  or 
child  care  facility. 

(l)  Financial  management  system. 

Each  State  agency  shall  establish  a 
financial  management  system  in 
accordance  with  0MB  Circular  A-102 
and  FMC  74-4,  ftnd  with  FNS  guidance 
to  identify  allowable  Program  costs  and 
establish  standards  for  institutional 
recordkeeping  and  reporting.  These 
standards  shall  (1)  prohibit  claiming 
reimbursement  for  meals  provided  by  a 
child’s  parents,  except  as  authorized  by 
§  226.19(e],  and  (2]  allow  the  cost  of 
meals  served  to  adults  who  perform 
necessary  food  service  labor  under  the 
Program,  except  in  day  care  homes.  The 
State  agency  shall  provide  guidance  on 
financial  management  requirements  to 
each  institution. 


§226.9  Audits. 

(a)  In  accordance  with  the  Plan 
submitted  under  §  226.6(b),  the  State 
agency  shall  provide  for  audits  at  the 
State  and  institution  levels  of  Program 
funds,  payments  and  operations.  Such 
audits  shall  be  conducted  at  least  once 
every  2  years  for  each  institution. 
Organization-wide  audits  of  institutions 
receiving  other  Federal  funds  may  be 
counted  toward  meeting  this 
requiremeiU.  The  audits  shall  determine 
the  fiscal  integrity  of  financial 
transactions  and  reports,  and 
compliance  with  applicable  laws  and 
regulations.  Audits  may  be  made  by:  (1) 
State  agency  internal  auditors;  (2)  State 
Auditors  General;  (3)  State  Comptrollers 
Office;  (4)  other  comparable  State  or 
local  audit  groups;  (5)  certifled  public 
accountants;  (6)  public  accountants 
licensed  on  or  before  December  31, 1970, 
currently  certifled  or  licensed  by  the 
regulatory  authority  of  the  State  or  other 
political  subdivision  of  the  United 
States. 

(b)  Except  with  the  written  approval 
of  FNSRO,  State  agencies  shall  not 
permit  institutions  either  to  select  an 
auditing  Arm  or  to  disburse  funds 
provided  to  the  State  agency  for  the 
conduct  of  audits  under  S  226.4(h]. 

(c)  In  conducting  audits  during  any 
fiscal  year,  the  State  agency  shall 
establish  priorities  for  using  the  funds 
provided  for  in  $  226.4(h)  flrst  to  meet 
•the  fiscal  audit  requirements  outlined  in 
this  section.  Costs  pertaining  to  such 
audits  shall  not  be  borne  in  whole  or  in 
part  by  the  institution.  Such  audits  shall 
be  fiscal  audits  conducted  in  accordance 
with  the  Department’s  guidelines.  After 
fulfilling  the  audit  requirements,  any 
remaining  funds  may  be  used  by  the 
State  agency  during  the  flscal  year  for 
which  Ae  funds  are  allocated  to  conduct 
administrative  reviews  of  program 
operations  in  institutions.  If  the  funds 
provided  under  §  226.4(h)  are  not 
sufficient  to  meet  the  requirements  of 
this  section,  the  State  agency  may  use 
available  State  administrative  expense 
funds  to  conduct  audits. 

(d)  Use  of  audit  guides  available  from 
OIG  is  encouraged.  When  these  guides 
are  utilized,  OIG  will  coordinate  its 
audits  with  State  sponsored  audits  to 
form  a  network  of  intergovernmental 
audit  systems. 

(e)  In  mqking  management 
evaluations  or  audits  for  any  flscal  year, 
the  State  agency  or  OIG  may  disregard 
any  overpayment  which  does  not 
exceed  $35  or,  in  the  case  of  State 
agency  administered  programs,  does  not 
exceed  the  amount  established  under 
State  law,  regulations  or  procedures  as  a 
minimum  amount  for  which  claims  will 


be  made  for  State  losses  generally.  No 
overpayment  shall  be  disregarded, 
however,  where  there  are  unpaid  claims 
of  the  same  flscal  year  from  which  the 
overpayment  can  be  deducted,  or  where 
there  is  evidence  of  violation  of  criminal 
law  or  civil  fraud  statutes. 

(f)  While  OIG  shall  rely  to  the  fullest 
extent  feasible  upon  State  sponsored 
audits,  OIG  may.  whenever  it  considers 
necessary:  (1)  Make  audits  on  a 
statewide  basis;  (2)  perform  on-site  test 
audits;  (3)  review  audit  reports  and 
related  working  papers  of  audits 
performed  by  or  for  State  agencies. 

Subpart  D— Payment  Provisions 

§  226.10  Assignment  of  rates  of 
reimbursement  for  centers. 

(a)  Each  State  agency  shall,  not  less 
frequently  than  annually,  notify  each 
participating  institution  of  its  option  to 
receive  reimbursement  on  the  basis  of 
either  (1)  the  tier  determined  by  the 
percentage  of  enrolled  children  who  are 
eligible  for  free  and  reduced-price  meals 
or  (2)  the  eligibility  of  each  enrolled 
child  for  fl'ee,  reduced-price,  or  paid 
meals.  'This  notiflcation  shall  include  an 
explanation  of  the  methods  of 
reimbursement.  ’The  method  of 
determining  reimbursement  to  an 
institution  may  be  changed  more 
frequently  than  annually  only  vrith  the 
concurrence  of  both  the  State  agency 
and  the  institution.  ’The  State  agency 
may  reassign  rates  of  reimbursement 
more  frequently  than  annually  when 
warranted  by  changes  in  family-size  and 
income  information.  Assigned  rates  of 
reimbursement  shall  be  adjusted  semi¬ 
annually  to  reflect  changes  in  the 
national  average  pa3anent  rates. 

(b)  For  institutions  which  elect  to 
receive  reimbursement  on  the  basis  of 
the  percentage  of  enrolled  children  from 
families  meeting  the  State's  income 
standards  for  fl^e  and  reduced-price 
meals,  the  State  agency  shall,  not  less 
frequently  than  armually,  assign  rates  of 
reimbursement  as  follows:  (1)  Rates  of 
reimbursement  not  less  than  the 
national  average  payment  rates  for  free 
meals  shall  be  assigned  to  meals  served 
in  tier  1  institutions;  (2)  rates  of 
reimbursement  not  less  than  the 
national  average  payment  rates  for 
reduced-price  meals  shall  be  assigned 
for  meals  served  in  tier  2  institutions; 
and  (3)  rates  of  reimbursement  not  less 
than  the  national  average  payment  rates 
for  paid  meals  shall  be  assigned  to  tier  3 
institutions.  The  State  agency  shall 
assign  such  rates  of  reimbursement,  not 
less  frequently  than  annually  on  the 
basis  of  family-size  and  income 
information  reported  by  each  institution. 
Assigned  rates  of  reimbursement  may 
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be  changed  more  frequently  than 
annually  if  warranted  by  changes  in 
family-size  and  income  information. 

(c)  For  institutions  which  elect  to 
receive  reimbursement  on  the  basis  of 
eligibility  of  each  enrolled  child  for  free, 
reduced-price,  or  paid  meals,  the  State 
agency  shall  either: 

(1)  Require  that  institutions  submit 
each  month  figures  for  meals  served 
daily  to  children  from  families  meeting 
the  State’s  family-size  income  standards 
for  free  meals,  to  children  from  families 
meeting  the  State’s  family-size  income 
standards  for  reduced-price  meals  and 
to  children  from  families  not  meeting 
such  guidelines;  or 

(2)  Establish  claiming  percentages,  not 
less  frequently  than  annually,  for  each 
institution  on  the  basis  of  the  number  of 
enrolled  children  eligible  for  free, 
reduced-price,  and  paid  meals;  or 

(3)  Determine  a  blended  per-meal  rate 
of  reimbursement,  not  less  frequently 
than  annually,  by  adding  the  products 
obtained  by  multiplying  the  applicable 
national  average  payment  rate  of 
reimbursement  for  each  category  (free, 
reduced-price,  paid)  by  the  claiming 
percentage  for  that  category. 

(d)  The  State  agency  may  elect  to  pay 
an  institution’s  final  claim  for 
reimbursement  for  the  fiscal  year  at 
higher  reassigned  rates  of 
reimbursement  for  lunches  and  suppers; 
however,  the  reassigned  rates  may  not 
exceed  the  applicable  maximiun  rates  of 
reimbursement  established  under 

§  210.11(b)  of  the  National  School  Lunch 
Program  regulations.  The  total  payments 
made  to  the  institution  shall  not  exceed 
the  total  net  costs  incurred  for  the  fiscal 
year. 

§  226.1 1  Program  payment  procedures. 

(a)  Each  State  agency  shall  provide 
advance  payment  to  each  institution  by 
the  first  day  of  each  month  of  operation. 
However,  any  institution  may  decline  to 
receive  all  or  part  of  advance  payment. 
'The  first  advance  payment  of  the  fiscal 
year  to  each  institution  shall 
approximate  the  full  amount  of  the 
average  monthly  reimbursement  paid  to 
the  institution  during  the  prior  6  months 
of  operation  except  that  the  State 
agency  may  adjust  the  amount  of 
advance  payment  to  the  full  amount  of 
reimbursement  which  the  State  agency 
has  estimated  the  institution  will  earn  in 
the  month  for  which  the  advance 
payment  is  made.  Advance  payments  to 
newly  participating  institutions  shall 
equal  the  amount  of  reimbursement 
which  the  State  agency  has  estimated 
the  institution  will  earn  in  the  month  for 
which  the  advance  payment  is  made. 

(b)  If  the  State  agency  has  reason  to 
believe  that  an  institution  will  not  be 


able  to  submit  a  valid  claim  for 
reimbursement,  such  as  failure  to  submit 
a  claim  for  reimbursement  as  required 
by  this  section  or  audit  or  monitoring 
evidence  of  extensive  Program 
deficiencies,  advance  payments  shall  be 
withheld  until  the  claim  is  received  or 
the  deficiencies  are  corrected.  The  State 
agency  shall  notify  the  institution  of  the 
reason  for  withholding  the  advance  and 
allow  the  institution  fiill  opportunity  to 
submit  evidence  on  appeal  as  provided 
for  in  §  226.7(j).  After  three  advance 
payments  have  been  made  to  an 
institution,  the  State  agency  shall 
establish  procedures  to  ensure  that  no 
subsequent  advance  payment  is  made  to 
such  institution  until  the  State  agency 
has  validated  the  institution’s  claim  for 
reimbursement  for  the  third  month  prior 
to  the  month  for  which  the  advance  is  to 
be  paid.  Claims  for  reimbursement  and 
other  information  should  be  utilized  to 
adjust  the  amount  of  advance  payments 
to  reflect  the  current  amount  needed  by 
the  institution  for  one  month’s  operation. 
Dudng  the  fiscal  year,  if  the  State 
agency  determines  that  the  amount  of 
advance  payments  paid  to  an  institution, 
less  reimbursement  earned  by  the 
institution,  will  not  be  earned  by  claims 
for  reimbursement  anticipated  for  the 
remainder  of  the  fiscal  year,  the  State 
agency  may  demand  full  or  partial 
repayment  of  the  outstanding  balance. 

At  the  end  of  the  fiscal  year,  unearned 
payments  advanced  to  institutions  shall 
be  repaid  to  the  State  agency  upon 
demand,  or  deducted  from  payments 
during  the  following  fiscal  year. 

(c)  Claims  for  reimbursement  shall  be 
filed  with  the  State  agency  by  the  10th 
day  of  the  month  following  the  month 
covered  by  the  claim.  Not  more  than  10 
days  of  the  beginning  or  ending  month 
of  Program  operations  in  a  fiscal  year 
may  be  combined  on  a  claim  with  the 
operations  of  the  month  immediately 
following  the  beginning  month,  or 
preceding  the  ending  month.  Claims  for 
reimbursement  may  not  combine  the  last 
month  of  a  fiscal  year  with  the  first 
month  of  the  next  fiscal  year.  Claims  for 
reimbursement  shall  report  information 
in  accordance  with  the  financial 
management  system  established  by  the 
State  agency,  and  in  sufficient  detail  to 
justify  ^e  reimbursement  claimed.  In 
submitting  a  claim  for  reimbursement, 
each  institution  shall  certify  that  the 
claim  is  correct  and  that  records  are 
available  to  support  the  claim.  Such 
records  shall  be  retained  for  a  period  of 
three  years  after  the  date  of  submission 
of  the  final  year  to  which  they  pertain, 
except  that  if  audit  findings  have  not 
been  resolved,  the  records  shall  be 
retained  beyond  the  end  of  the  three- 


year  period  as  long  as  required  for  the 
resolution  of  the  issues  raised  by  the 
audit.  All  accounts  and  records 
pertaining  to  the  Program  shall  be  made 
available,  upon  request,  to 
representatives  of  the  State  agency,  of 
the  Department,  and  of  the  U.S.  General 
Accounting  Office  for  audit  or  review,  at 
a  reasonable  time  and  place. 

(d)  The  State  Agency  may  initiate 
procedures  for  suspension  of  an 
institution’s  agreement  if  any  claim  for 
reimbursement  has  not  been  submitted 
within  90  calendar  days  after  the  end  of 
the  month  covered  by  the  claim.  Upon 
expiration  of  such  90  days,  the  State 
agency  shall  notify  the  institution  and 
afford  15  calendar  days  for  submission 
of  the  missing  claim.  If  the  claim  is  not 
postmarked  or  received  within  15  days, 
the  State  agency  may  suspend  the 
institution’s  agreement,  or  disallow  the 
claim,  or  elect  not  to  take  action.  A 
suspended  agreement  shall  remain 
suspended  until  such  time  as  the  claim 
is  received  and  determined  to  be  valid 
and  correct  by  the  State  agency. 
Reimbursement  shall  not  be  paid  for 
meals  served  during  the  period  of 
suspension,  nor  shall  the  State  agency 
make  any  advance  payments  to  the 
institution  during  this  period.  The  State 
agency  shall  notify  any  institution 
suspended  from  participation  under  this 
paragraph  of  its  rights  to  appeal  under 

§  226.70). 

(e)  Claims  for  reimbursement  for 
meals  served  during  each  fiscal  year 
must  be  filed  with  the  State  agency  prior 
to  January  1  of  the  following  fiscal  year 
in  order  to  be  eligible  for 
reimbursement.  'I^e  State  agency  shall, 
as  determined  necessary  through  its 
administrative  review  process  or 
otherwise,  promptly  take  corrective 
action  with  respect  to  any  such  claim. 
Such  corrective  action  must  be 
completed  in  sufficient  time  to  be 
reflected  in  the  final  Program 
Operations  and  Financial  Status  Report 
for  each  fiscal  year  if  reimbursement  for 
such  claims  is  to  be  made  available  from 
that  fiscal  year  through  the  Letter  of 
Credit  process  described  under 

§  226.4(c)  of  this  part.  The  final  Program 
Operations  and  Financial  Status  Reports 
for  each  fiscal  year  must  be  submitted 
by  March  1  of  the  following  year.  Any 
requested  increase  in  reimbursement 
level  for  a  fiscal  year  resulting  from 
corrective  action  taken  after  submission 
of  the  final  fiscal  year  Program 
Operations  and  Financial  Status 
Reports,  must  be  submitted  to  FNS  for 
approval.  The  request  will  be 
accompanied  by  a  written  explanation 
of  the  basis  for  the  adjustment  and  the 
actions  taken  to  minimize  the  need  for 
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such  adjustments  in  the  future.  If  FNS 
approved  of  such  increase,  it  will  make 
payments  subject  to  the  availability  of 
funds.  Any  reduction  in  reimbursement 
for  that  fiscal  year  resulting  from 
corrective  action  taken  after  submission 
of  the  final  fiscal  year  Program 
Operations  and  Financial  Status  Reports 
shall  be  handled  in  accordance  with  the 
provisions  of  §  226.8(a)  of  this  Part 
except  that  amounts  recovered  may  not 
be  used  to  make  program  payments. 

(f)  If  a  State  agency  has  reason  to 
believe  that  an  institution  or  food 
service  management  company  has 
engaged  in  unlawful  acts  with  respect  to 
Program  Operations,  evidence  found  in 
audits,  investigations  or  other  reviews 
shall  be  a  basis  for  non-payment  of 
claims  for  reimbursement 

§  226.12  Program  payments  for  chM  care 
centers  and  outskJe-school-hours  care 
centers. 

(a)  Payments  shall  be  made  only  to 
institutions  operating  under  an 
agreement  with  the  State  agency  for  the 
meal  types  specified  in  the  agreement 
served  at  approved  child  care  centers 
and  outside-school-hours  care  centers. 

A  State  agency  may  make  payment  for 
meals  served  in  accordance  with 
provisions  of  the  Program  in  the 
calendar  month  preceding  the  calendar 
month  in  which  the  agreement  is 
executed. 

(b)  Each  institution  shall  report  each 
month  to  the  State  agency  the  total 
number  of  meals,  by  type  (breakfasts, 
lunches,  suppers,  and  supplements), 
served  to  children.  • 

(c)  Each  State  agency  shall  base 
reimbursement  to  each  institution  on  the 
number  of  meals,  by  type,  served  to 
children  multiplied  by  the  assigned  rates 
of  reimbursement.  For  institutions  which 
have  elected  to  receive  reimbursement 
on  the  basis  of  the  eligibility  of  each 
enrolled  child  for  free,  reduced-price,  or 
paid  meals,  the  State  agency  shall 
either:  (1)  Base  reimbursement  to 
institutions  on  actual  daily  counts  of 
meals  served,  and  multiply  the  number 
of  meals,  by  type,  served  to  children 
from  families  meeting  the  State’s  family- 
size  income  standards  for  free  meals, 
served  to  children  from  families  meeting 
the  State’s  family-size  income  standards 
for  reduced-price  meals,  and  served  to 
children  from  families  not  meeting  such 
standards  by  the  applicable  national 
average  payment  rate,  or  (2)  apply  the 
applicable  claiming  percentage  or 
percentages  to  the  total  number  of 
meals,  by  type,  served  to  children  and 
multiply  the  product  or  products  by  the 
assigned  rate  of  reimbursement  for  each 
meal  type,  or  (3)  multiply  the  assigned 
blended  per-meal  rate  of  reimbursement 


by  the  total  number  of  meals,  by  type, 
served  to  children. 

(d)  During  any  fiscal  year,  total 
payments  to  an  institution,  including 
any  cash  payments  in  lieu  of 
commodities,  shall  not  exceed  allowable 
Program  operating  and  administrative 
costs,  less  income  to  the  program.  'The 
State  agency  may  limit  pa)rment8  for 
administrative  costs  to  the  amount 
approved  in  the  annual  administrative 
budget  of  the  institution.  The  State 
agency  may  prohibit  an  institution  frt)m 
using  payments  for  operating  costs  to 
pay  for  administrative  expenses. 

(e)  Supplemental  food  shall  not  be 
reimbursed  if  the  institution  also 
participates  in  the  Special  Milk  Program 
for  Children  (7  CFR  Part  215). 

(f)  Each  institution  shall  maintain 
records  as  prescribed  by  the  State 
agency  financial  management  system. 

§  226.13  Administrative  payments  to 
sponsoring  organizations  for  day  care 
homes. 

(a)  Sponsoring  organizations  for  day 
care  homes  shall  receive  payments  for 
administrative  costs.  During  any  fiscal 
year,  administrative  costs  payments  to  a 
sponsoring  organization  may  not  exceed 
the  lesser  of  (1)  actual  expenditures  for 

.  the  costs  of  administering  the  Program 
less  income  to  the  Program,  or  (2)  the 
amount  of  administrative  costs 
approved  by  the  State  agency  in  the 
sponsoring  organization’s  budget,  or  (3) 
the  sum  of  the  products  obtained  by 
multiplying  each  month  the  sponsoring 
organization’s: 

(i)  Initial  25  day  care  homes  by  45 
dollars: 

(ii)  Next  50  day  care  homes  by  35 
dollars;  and 

(iii)  Additional  day  care  homes  by  30 
dollars.  During  any  frscal  year, 
administrative  payments  to  a  sponsoring 
organization  may  not  exceed  30  percent 
of  the  total  amount  of  administrative 
payments  and  food  service  payments  for 

'day  care  home  operations. 

(b)  Prospective  sponsoring 
organizations  of  day  care  homes, 
participating  sponsoring  organizations 
of  child  care  centers  or  outside-school- 
hours  care  centers,  independent  centers, 
and  participating  sponsoring 
organizations  of  fewer  than  50  homes 
which  meet  the  criteria  of  this  paragraph 
shall  be  entitled  to  receive  start-up 
payments  to  develop  or  expand 
successful  Program  operations  in  day 
care  homes.  *1110  State  agency  shall 
approve  start-up  payments  only  once  for 
any  eligible  sponsoring  organization. 

'  Sponsoring  organizations  which  apply 
for  start-up  payments  shall  evidence:  (1) 
Public  or  nonprofit  status  in  accordance 
with  §  226.16(a),  except  that  sponsoring 


organizations  which  are  moving  toward 
compliance  with  the  requirements  for 
IRS  tax-exempt  status  must  demonstate 
current  tax-exempt  status  under  State 
law  and  regulations;  (2)  an 
organizational  history  of  managing 
funds  and  ongoing  activities  (i.e. 
administering  public  or  private 
programs);  (3)  an  acceptable  and 
realistic  plan  for  recruiting  day  care 
homes  to  participate  in  the  Program, 
which  may  be  based  on  estim’ates  of  the 
number  of  day  care  homes  to  be 
recruited  and  information  supporting 
their  existence  (e.g.,  the  method  of 
contacting  providers):  (4)  an  acceptable 
preliminary  sponsoring  organization 
management  plan  (e.g.,  plans  for  pre- 
operational  visits,  training).  ’The  State 
agency  shall  deny  start-up  payments  to 
applicant  sponsoring  oiganizations 
which  fail  to  meet  any  of  these  criteria 
or  which  have  demonstrated  financial 
irresponsibility  in  the  operation  of  other 
programs  funded  by  Federal,  State,  or 
local  governments.  The  State  agency 
shall  notify  the  sponsoring  organization 
of  the  reasons  for  denial  and  allow  the 
sponsoring  organization  full  opportunity 
to  submit  evidence  on  appeal  as 
provided  for  in  $  226.7(j).  Any 
sponsoring  organization  applying  for 
start-up  funds  shall  be  notified  of 
approval  or  disapproval  by  the  State 
agency  in  writing  within  30  calendar 
days  of  filing  a  complete  and  correct 
applicaticm.  If  a  sponsoring  organization 
submits  an  incomplete  application,  the 
State  agency  shall  notify  tfie  sponsoring 
organization  within  15  calendar  days  of 
receipt  of  the  application  and  shall 
provide  technical  assistance,  if 
necessary,  to  the  sponsoring 
organization  for  the  purpose  of 
completing  its  application. 

(cj  Applicant  sponsoring 
organizations  which  apply  for  and  meet 
the  criteria  for  start-up  payments  shall 
enter  into  an  agreement  with  the  State 
agency.  The  agreement  shall  specify: 

(1)  Activities  which  the  sponsoring 
organization  will  undertake  to  initiate  or 
expand  Program  operations  in  day  care 
homes; 

(2)  The  amount  of  start-up  payments 
to  be  issued  to  the  sfmnsoring 
organization,  together  with  a  budget 
detailing  the  costs  which  the  sponsoring 
organization  shall  incur,  document,  and 
claim; 

(3)  The  time  allotted  to  the  sponsoring 
organization  for  the  initiation  or 
expansion  of  Program  operations  in 
family  day  care  homes; 

(4)  The  responsibility  of  the  applicant 
sponsoring  organization  to  repay,  upon 
demand  by  the  State  agency,  start-up 
payments  not  expended  in  accordance 
with  the  agreement. 
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(d)  Upon  execution  of  the  agreement, 
the  State  agency  shall  issue  a  start-up 
payment  to  the  sponsoring  organization 
in  an  amount  equal  to  not  less  than  one, 
but  not  more  than  two,  month’s 
anticipated  administrative 
reimbursement  to  the  sponsoring 
organization  as  determined  by  the  State 
agency.  However,  no  sponsoring 
organization  may  receive  start-up 
payments  for  more  than  50  day  care 
homes,  and  eligible  sponsoring 
organizations  with  fewer  than  50  homes 
under  their  jurisdiction  at  the  time  of 
application  for  start-up  funds  shall 
receive  such  payments  for  up  to  50 
homes,  less  the  number  of  homes  under 
their  jurisdiction.  In  determining  the 
amount  of  start-up  payments  to  be  made 
to  a  sponsoring  organization,  the  State 
agency  shall  consider  the  anticipated 
level  of  start-up  costs  to  be  incurred  by 
the  sponsoring  organization  and 
alternate  sources  of  funds  available  to 
the  sponsoring  organization. 

(e)  Upon  expiration  of  the  time  alloted 
to  the  sponsoring  organization  for 
initiating  or  expand^  Program 
operations  in  day  care  homes,  the  State 
agency  shall  obtain  and  review 
documentation  of  activities  performed 
and  costs  incurred  by  the  sponsoring 
organization  under  the  terms  of  the 
start-up  agreement.  If  the  sponsoring 
organization  has  not  made  every 
reasonable  effort  to  carry  out  the 
activities  speciHed  in  the  agreement,  the 
State  agency  shall  demand  repayment  of 
all  or  part  of  the  payment;  however,  the 
sponsoring  organization  may  retain 
start-up  payments  for  all  day  care 
homes  which  initiate  Program 
operations.  No 'sponsoring  organization 
may  retain  any  start-up  payments  in 
excess  of  its  actual  costs  for  the 
expenditures  speciHed  in  the  agreement. 

§  226.14  Food  Service  payments  to 
sponsoring  organizations  for  day  care 
homes. 

(a)  Payments  shall  be  made  only  to 
sponsoring  organizations  operating 
under  an  agreement  with  the  State 
agency  for  the  meal  types  specihed  in 
the  agreement  served  to  enrolled 
children  at  approved  day  care  homes. 

(b)  Each  sponsoring  organization  shall 
report  each  month  to  the  State  agency 
the  total  number  of  meals,  by  type 
(breakfasts,  lunches,  suppers,  and 
supplements]  served  to  children  enrolled 
in  approved  day  care  homes. 

(c)  Each  sponsoring  organization  shall 
receive  payments  for  meals  served  to 
children  enrolled  in  approved  day  care 
homes  at  the  rate  of  46  cents  for  each 
breakfast.  90  cents  for  each  lunch  and 
supper,  and  27  cents  for  each 
supplement.  However,  the  rate  for  the 


lunches  and  suppers  shall  be  reduced  by 
the  value  of  commodities  established 
under  §  226.5(b)  for  all  sponsoring 
organizations  for  day  care  homes  which 
have  elected  to  receive  commodities. 

The  full  amount  of  food  service 
payments  shall  be  disbursed  to  each  day 
care  home  on  the  basis  of  the  number  of 
meals,  by  type,  served  to  children. 
However,  the  sponsoring  organization 
may  withhold  from  Program  payments 
to  each  home  an  amount  equal  to  costs 
incurred  for  the  provision  of  Program 
foodstuffs  pr  meals  by  the  sponsoring 
organization  in  behalf  of  the  home  and 
with  the  home  provider’s  written 
consent. 

§  226.15  Claims  against  institutions. 

(a)  State  agencies  shall  disallow  any 
portion  of  a  claim  for  reimbursement 
and  recover  any  payment  to  an 
institution  not  properly  payable  under 
this  part.  However,  the  State  agency 
shall  notify  the  institution  of  the  reasons 
for  any  disallowance  or  demand  for 
repayment,  and  allow  the  institution  full 
opportunity  to  submit  evidence  on 
appeal  as  provided  for  in  §  226.7(j). 
Minimum  State  agency  collection 
procedures  for  unearned  payments  shall 
include:  (1)  written  demand  to  the 
institution  for  the  return  of  improper 
payments:  (2)  if,  after  30  calendar  days, 
the  institution  fails  to  remit  full  payment 
or  agree  to  a  satisfactory  repayment 
schedule,  a  second  written  demand  for 
the  return  of  improper  payments  sent  by 
certiHed  mail  return  receipt  requested; 
and  (3)  if,  after  60  calendar  days,  the 
institution  fails  to  remit  full  payment  or 
agree  to  a  satisfactory  repayment 
schedule,  the  State  agency  shall  refer 
the  claim  against  the  institution  to 
appropriate  State  or  Federal  authorities 
for  pursmt  of  legal  remedies. 

(b)  In  the  event  that  the  State  agency 
frhds  that  an  institution  which  prepares 
its  own  meals  is  failing  to  meet  the  meal 
requirements  of  §  226.21,  the  State 
agency  need  not  disallow  payment  or 
collect  an  overpayment  arising  out  of 
such  failure  if  the  institution  takes  such 
other  action  as,  in  the  opinion  of  the 
State  agency,  will  have  a  corrective 
effect. 

(c)  If  FNS  does  not  concur  with  the 
State  agency’s  action  in  paying  an 
institution  or  in  failing  to  collect 
overpayment,  FNS  shall  notify  the  State 
agency  of  its  intention  to  assert  a  claim 
against  the  State  agency.  In  all  such 
cases,  the  State  agency  shall  have  full 
opportimity  to  submit  evidence 
concerning  the  action  taken.  The  State 
agency  shall  be  liable  to  FNS  for  failure 
to  collect  an  overpayment,  unless  FNS 
determines  that  the  State  agency  has 
conformed  with  this  part  in  issuing  the 


payment  and  has  exerted  reasonable 
efforts  to  recover  the  improper  payment. 

Subpart  E— Operational  Provisions 

§  226.16  Institution  provisions. 

(a)  Tax-exempt  status.  Institutions 
shall  be  public,  or  have  tax-exempt 
status  under  the  Internal  Revenue  Code 
of  1954,  or  be  moving  toward 
compliance  with  the  requirements  for 
tax-exempt  status,  or  be  currently 
operating  another  Federal  program 
requiring  nonprofit  status.  An  institution 
which  has  applied  to  IRS  for  tax-exempt 
status  may  participate  in  the  Program 
while  its  application  is  pending  review 
by  IRS.  If  IKS  denies  the  application  for 
tax-exempt  status,  the  institution  shall 
immediately  notify  the  State  agency  of 
such  denial.  The  State  agency  shall  then 
terminate  the  participation  of  the 
institution.  If  IRS  certification  of  tax- 
exempt  status  has  not  been  received 
within  12  months  of  filing  the 
application  with  IRS  and  IRS  indicates 
that  the  institution  has  failed  to  provide 
all  required  information,  the  State 
agency  shall  terminate  the  participation 
of  the  institution  until  such  time  as  IRS 
tax-exempt  status  is  obtained. 

(b)  Applications.  Each  institution  shall 
submit  to  the  State  agency  all 
information  required  for  its  approval.  As 
a  minimum,  su^  information  shall 
include: 

(1)  Evidence  of  nonprofit  status,  in 
accordance  with  §  226.16(a); 

(2)  An  application  for  participation,  or 
application  renewal  materials, 
accompanied  by  all  necessary 
supporting  documentation: 

(3)  An  administrative  budget; 

(4)  If  an  independent  child  care  center 
or  independent  outside-school-hours 
care  center,  documentation  that  it  meets 
the  licensing/approval  requirements  of 

S  226.7(d)(1);  and 

(5)  A  nondiscrimination  and  free  and 
reduced-price  policy  statement,  and 
information  regarding  a  public  release, 
in  accordance  with  §  226.24. 

(c)  Responsibility.  Each  institution 
shall  accept  final  administrative  and 
financial  responsibility  for  Program 
operations.  No  institution  may  contract 
out  for  management  of  the  Program. 

(d)  Staffing.  Each  institution  shall 
provide  adequate  supervisory  and 
operational  personnel  for  management 
and  monitoring  of  the  Program. 

(e)  Recordkeeping.  Each  institution 
shall  establish  procedures  to  collect  and 
maintain  all  necessary  Program  records. 
Such  records  shall  include: 

(1)  Copies  of  all  applications  and 
supporting  documents  submitted  to  the 
State  agency; 
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(2)  Documentation  of  the  enrollment 
of  each  child,  including  family  size  and 
income  information  used  to  determine 
eligibility  for  free  or  reduced  price  meals 
for  each  child  reported  as  being  in  either 
need  category,  at  child  care  centers  and 
outside-sc^ool-hours  care  centers; 

(3)  Documentation  of  the  enrollment 
of  each  child  at  day  care  homes; 

(4)  Daily  records  indicating  the 
number  of  children  in  attendance  and 
the  number  of  meals,  by  type  (breakfast, 
lunch,  supper,  and  supplements)  served 
to  enrolled  children; 

(5)  Except  at  day  care  homes,  daily 
recoids  indicating  the  number  of  meals, 
by  type,  served  to  adults  performing 
labor  necessary  to  the  food  service; 

(6)  Copies  of  invoices,  receipts,  or 
other  records  required  by  the  State 
agency  flnancial  management 
instruction  to  document: 

(i)  Administrative  costs  claimed  by 
the  institution; 

(ii)  Operating  costs  claimed  by  the 
institution  except  sponsoring 
organizations  of  day  care  homes; 

(iii)  Income  to  the  Program; 

(7)  Copies  of  all  claims  for 
reimbursement  submitted  to  the  State 
agency; 

(8)  Receipts  for  all  Program  payments 
received  from  the  State  agency; 

(9)  Copies  of  menus,  and  any  other 
food  serWce  records  required  by  the 
State  agency;  and 

(10)  Information  on  training  session 
date(s)  and  location(s),  as  well  as  topics 
presented  and  names  of  participants. 

(f)  Claims  submission.  Each 
institution  shall  submit  claims  for 
reimbursement  tp  the  State  agency  in 
accordance  with  8  226.11. 

(g)  Program  agreement.  Each 
institution  shall  enter  into  a  Program 
agreement  with  the  State  agency  in 
accordance  with  8  226.7(e)(1). 

(h)  Commodities.  Each  institution 
receiving  commodities  shall  ensure 
proper  commodity  utilization. 

§  226.17  Sponsoring  organization 
provisions. 

(a)  Each  sponsoring  organization  shall 
comply  with  all  provisions  of  8  226.16. 

(b)  ^cb  sponsoring  organization  shall 
submit  to  the  State  agency  all 
information  required  for  its  approval 
and  the  approval  of  all  child  care 
fadiities  under  its  jurisdiction, 
including: 

(1)  A  sponsoring  organization 
management  plan,  in  accordance  with 
8  226.7(e)(2); 

(2)  An  application  for  participation,  or 
renewal  materials,  for  each  child  care 
facility  accompanied  by  all  necessary 
supporting  documentation;  and 


(3)  Timely  information  concerning  the 
eligibility  status  of  child  care  facilities 
(such  as  licensing/approval  actions). 

(c)  Each  sponsoring  organization  shall 
accept  final  administrative  and  financial 
responsibility  for  food  service 
operations  in  all  child  care  facilities 
under  its  iurisdiction. 

(d)  Each  sponsoring  organization  shall 
provide  adequate  supervisory  and 
operational  personnel  for  the  effective 
management  and  monitoring  of  the 
Program  at  all  child  care  facilities  under 
its  jurisdiction.  At  a  minimum,  such 
Program  assistance  shall  include: 

(1)  Pre-approval  visits  to  each  child 
care  facility  for  which  application  is 
made  to  discuss  Program  benefits  and 
verify  that  the  proposed  food  service 
does  not  exceed  the  capability  of  the 
child  care  facility; 

(2)  Staff  training  for  all  child  care 
facilities  in  Program  duties  and 
responsibilities  prior  to  beginning 
Program  operations; 

(3)  Additional  training  sessions,  to  be 
provided  not  less  frequently  than 
annually; 

(4)  Reviews  of  food  service  operations 
to  assess  compliance  with  meal  pattern, 
recordkeeping,  and  other  Program 
requirements.  Such  reviews  shall  be 
made  not  less  frequently  than: 

(i)  Three  times  each  year  at  each  child 
care  center,  provided  at  least  one 
review  is  made  during  each  child  care 
center’s  first  six  weeks  of  Program 
operations  and  not  more  than  six 
months  elapses  between  reviews. 

(ii)  Four  times  each  year  at  each  day 
care  home,  provided  at  least  one  review 
is  made  during  each  day  care  home’s 
first  four  weeks  of  Program  operations 
and  not  more  than  six  months  elapses 
between  reviews; 

(iii)  Six  times  each  year  for  each 
outside-school-hours  care  center, 
provided  at  least  one  review  is  made 
during  each  outside-school-hours  care 
center’s  first  four  weeks  of  Program 
operations  and  not  more  than  three 
months  elapses  between  reviews. 

(e)  In  admtion  to  the  records  required 
under  8  2Z5.1d[e],  each  sponsoring 
organization  shall  maintain  the 
following: 

(1)  Information  concerning  the  dates 
and  amounts  of  disbursements  to  each 
child  care  facility, 

(2)  Information  concerning  the 
location  and  dates  of  each  (^Id  care 
facility  review,  any  problems  noted,  and 
the  corrective  action  prescribed  and 
effected. 

(f)  The  State  agency  may  require  a 
sponsoring  organization  to  enter  into 
separate  agreements  for  the 
administration  of  separate  types  of  child 
care  facilities  (child  care  centers,  day 


care  homes,  and  outside-school-hours 
care  centers). 

(g)  Each  sponsoring  organization 
electing  to  receive  advance  payments 
for  day  care  homes  may  disburse  such 
payments  to  each  of  the  operating 
homes  under  its  jurisdiction  immediately 
upon  receipt  from  the  State  agency,  but 
shall  disburse  such  payments  to  each 
home  not  later  than  the  fifth  working 
day  following  receipt  of  the  home’s 
records  for  the  month  for  which  the 
advance  is  payable.  If  advance 
payments  are  disbursed  by  the 
sponsoring  organization  prior  to  receipt 
of  each  home’s  records,  such  payments 
shall  be  based  on  the  number  of  meals 
projected  to  be  served  to  enrolled 
children  at  each  day  care  home  during 
the  period  covered  by  the  advance, 
multiplied  by  the  applicable  payment 
rate  as  specified  in  8  226.14(c).  Each 
sponsoring  organization  shall  disburse 
any  reimbursement  payments  for  food 
service  due  to  each  operating  home 
within  15  working  days  of  receipt  from 
the  State  agency.  Such  payments  shall 
be  based  on  the  number  of  meals  served 
to  enrolled  children  at  each  day  care 
home,  less  any  payments  advanced  to 
such  home.  However,  the  sponsoring 
organization  may  withhold  from 
Program  payments  to  each  home  an 
equal  to  food  service  operating  costs 
incurred  by  the  sponsoring  organization 
in  behalf  of  the  home  and  with  the  home 
provider’s  written  consent.  If  payments 
from  the  State  agency  are  not  sufficient 
to  provide  all  day  care  homes  under  the 
sponsoring  organization’s  jurisdiction 
with  advance  payments  and 
reimbursement  payments,  available 
monies  shaU  be  used  to  provide  all  due 
reimbursement  payments  before 
advances  are  disbursed. 

(h)  Disbursements  frvm  sponsoring 
organizations  for  child  care  centers  or 
outside-school-hours  care  centers  shall 
be  made  within  fifteen  working  days  of 
receipt  of  payment,  on  the  basis  of  the 
management  plan  approved  by  the  State 
agency,  and  may  not  exceed  the 
Program  costs  documented  at  each 
facility  during  any  fiscal  year. 

(i)  Disbursements  of  advance 
payments  may  be  withheld  from  child 
care  facilities  which  fail  to  submit 
reports  required  by  8  226.16(e). 

(j)  Each  sponsoring  organization  shall 
maintain  all  Program  payments  in  a  non- 
interest-bearing  account  between  the 
date  of  receipt  from  the  State  agency 
and  the  date  of  disbursement. 

8  226.18  Child  Care  Canter  ProvWone. 

(a)  Child  care  centers  may  participate 
in  the  Program  either  as  independent 
centers  or  under  the  auspices  of  a 
sponsoring  organization.  Child  care 
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centers  paricipating  as  independent 
centers,  shall  comply  with  the  provisions 
of  §  226.16. 

(b)  All  child  care  centers,  whether, 
independent  or  sponsored,  shall  meet 
the  foUowing  requirements: 

(1)  Child  care  centers  shall  haVe 
Federal,  State,  or  local  licensing  or 
approval  to  provide  day  services  to 
children.  Child  care  centers  which  are 
complying  with  applicable  procedures  to 
renew  licensing  or  may  participate  in 
the  Program  during  the  renewal  process, 
unless  the  State  agency  has  information 
which  indicates  that  renewal  will  be 
denied.  If  licensing  or  approval  is  not 
available  to  a  child  care  center,  it  may 
participate  if: 

(1)  It  receives  Title  XX  funds  for  child 
care;  or 

(ii)  It  demonstrates  compliance  with 
the  CCFP  Child  Care  Standards  or  any 
applicable  State  or  local  child  care 
standards  to  the  State  Agency. 

(2)  Child  care  centers  shall  be  public, 
or  have  tax-exempt  status  under  the 
Internal  Revenue  Code  of  1954,  or  be 
moving  toward  compliance  with  the 
requirements  for  tax-exempt  status,  or 
be  currently  operating  another  Federal 
program  requiring  nonproht  status.  A 
child  care  center  which  has  applied  to 
the  Internal  Revenue  Service  (IRS)  for 
tax-exempt  status  may  participate  in  the 
Program  while  its  application  is  pending 
review  by  IRS.  If  IRS  denies  the 
application  for  tax-exempt  status,  the 
child  care  center  shall  immediately 
notify  the  State  agency  of  such  denial 
and  the  State  agency  shall  terminate  the 
participation  of  the  child  care  center.  If 
IRS  certiHcation  of  nonprofit  status  has 
not  been  recieved  within  12  months  of 
filing  the  application  and  IRS  indicates 
that  the  child  care  center  has  failed  to 
provide  all  required  information,  the 
State  agency  shall  terminate  the 
participation  of  the  child  care  center 
until  such  time  as  IRS  tax-exempt  status 
is  obtained. 

(3)  Each  child  care  center 
participating  in  the  Program  shall  serve 
one  or  more  of  the  following  meal  types: 
(i)  Breakfast,  (ii)  Lunch,  (iii)  Supper,  and 
(iv)  Supplemental  food.  Reimbursement 
shall  not  be  claimed  for  more  than  two 
services  of  supplemental  food  or  more 
than  one  service  of  any  other  meal  type 
provided  daily  to  the  same  group  of 
children. 

(4)  Each  child  care  center 
participating  in  the  Program  shall  claim 
only  the  meal  types  specified  in  its 
approved  application  in  accordance 
with  the  meal  pattern  requirements  ■ 
specified  in  $  226.21.  Reimbursement 
may  not  be  claimed  for  meals  served  to 
children  who  are  not  enrolled,  or  for 
meals  served  to  children  at  any  one  time 


in  excess  of  the  child  care  center’s 
authorized  capacity.  Menus  and  any 
other  nutritional  records  required  by  the 
State  agency  shall  be  maintained  to 
document  compliance  with  such 
requirements. 

(5)  A  child  care  center  with  pre-school 
chil^en  may  also  be  approved  to  serve 
a  breakfast,  supplement,  and  supper  to 
school-age  children  enrolled  in  an 
outside-school-hours  care  program 
meeting  the  criteria  of  S  226.20(b)  which 
is  distinct  from  its  day  care  program  for 
pre-school-age  children.  The  State 
agency  may  authorize  the  service  of 
lunch  to  such  enrolled  children  who 
attend  a  school  which  does  not  offer  a 
lunch  Program.  If  the  majority  of 
children  served  by  the  center  are 
participating  in  an  outside-school-hours 
care  program,  the  center  shall  comply 
with  reporting  requirements  of  §  226.20 
and,  if  it  is  a  facility,  shall  be  monitored 
by  the  sponsoring  organization  at  the 
frequency  specified  in  S  226.17(d)(4)(iii). 

(6)  A  child  care  center  n^y  utilize 
existing  school  food  service  facilities  or 
obtain  meals  from  a  school  food  service 
facility,  and  the  pertinent  requirements 
of  this  part  shall  be  embodied  in  a 
written  agreement  between  the  child 
care  center  and  the  school.  The  center 
shall  maintain  responsibility  for  all 
Program  requirements  set  forth  in  this 
part. 

(7)  Child  care  centers  shall  maintain 
current  family-size  and  income 
information  for  children  classified  as 
eligible  for  free  and  reduced-price 
meals,  and  documentation  of  the 
enrollment  of  children  not  eligible  for 
free  or  reduced-price  meals. 

(8)  Each  child  care  center  shall 
maintain  daily  records  of  the  number  of 
meals,  by  type  (breakfast,  lunch,  supper, 
and  supplements)  served  to  enrolled 
children  and  to  adults  performing  labor 
necessary  to  the  food  service. 

§  226. 1 9  Day  care  home  provisions. 

(a)  Day  care  homes  shall  have  current 
Federal,  State  or  local  licensing  or 
approval  to  provide  day  care  services  to 
children.  Day  care  homes  which  are 
complying  with  applicable  procedures  to 
renew  licensing  or  approval  may 
participate  in  the  Program  during  the 
renewal  process,  imless  the  State 
agency  has  information  which  indicates 
that  renewal  will  be  denied.  If  licensing 
or  approval  is  not  available  to  a  day 
care  home,  it  may  participate  in  the 
Program  if: 

(1)  It  receives  Title  XX  funds  for 
providing  child  care:  or 

(2)  It  demonstrates  compliance  with 
CCFP  child  care  standards  or  applicable 
State  or  local  child  care  standards  to  the 
State  agency. 


(b)  Day  care  homes  participating  jn 
the  program  shall  operate  under  the 
auspices  of  a  sponsoring  organization. 
Sponsoring  organizations  shall  enter 
into  a  written  ageement,  developed  by 
the  State  agency,  with  each  sponsored 
day  care  home  to  specify  the  rights  and 
responsibilities  of  both  parties.  At  a 
minimum,  the  agreement  shall  embody: 

(1)  The  right  of  the  sponsoring 
organization,  the  State  agency,  and  the 
Department  to  visit  the  day  care  home 
and  review  its  meal  service  and  records 
during  its  hours  of  child  care  operations: 

(2)  The  responsibility  of  the 
sponsoring  org^mization  to  train  the  day 
care  home’s  staff  in  program 
requirements: 

(3)  The  responsibility  of  the  day  care 
home  to  prepare  and  serve  meals  which 
meet  the  meal  patterns  specified  in 

§  226.21; 

(4)  The  responsibility  of  the  day  care 
home  to  maintain  records  of  menus,  and 
of  the  number  of  meals,  by  type,  served 
to  enrolled  children; 

(5)  The  responsibility  of  the  day  care 
home  to  promptly  inform  the  sponsoring 
organization  about  any  change  in  the 
number  of  children  enrolled  for  care  or 
in  its  licensing  or  approval  status; 

(6)  The  meal  types  approved  for 
reimbursement  to  the  day  care  home  by 
the  State  agency; 

(7)  The  right  of  the  day  care  home  to 
receive  in  a  timely  manner  the  full  food 
service  rate  for  each  meal  served  to 
enrolled  children  for  which  the 
sponsoring  organization  has  received 
payment  £rom  the  State  agency. 
However,  if,  with  the  home  provider’s 
consent,  the  sponsoring  organization 
will  incur  costs  for  the  provision  of 
Program  foodstuffs  or  meals  in  behalf  of 
the  home,  and  subtract  such  costs  from 
Program  payments  to  the  home,  the 
particulars  of  this  arrangement  shall  be 
specified  in  the  agreement; 

(8)  The  right  of  the  sponsoring 
organization  or  the  day  care  home  to 
terminate  the  agreement  for  cause  or 
convenience;  and 

(9)  A  prohibition  of  any  sponsoring 
organization  fee  to  the  day  care  home 
for  its  Program  administrative  services. 

(c)  Each  day  care  home  shall  serve 
one  or  more  of  the  following  meal  types: 
(1)  Breakfast,  (2)  Lunch,  (3)  Supper,  and 
(4)  Supplemental  food.  Reimbursement 
shall  not  be  claimed  for  more  than  two 
services  of  supplemental  food  or  more 
than  one  service  of  any  other  meal  type 
provided  daily  to  the  same  group  of 
children. 

(d)  Each  day  care  home  participating 
in  the  Program  shall  serve  the  meal 
types  specified  in  its  approved 
application  in  accordance  with  the  meal 
pattern  requirements  specified  in 
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§  226.21.  Menu  records  shall  be 
maintained  to  document  compliance 
with  these  requirements.  Meals  shall  be 
served  at  no  separate  charge  to  enrolled 
children. 

(e)  Each  day  care  home  shall  maintain 
daily  records  of  the  number  of  children 
in  attendance  and  the  number  of  meals, 
by  type,  served  to  enrolled  children. 
Payment  may  be  made  for  meals  served 
to  the  home  provider’s  own  children 
only  when  (1)  such  children  are  enrolled 
and  participating  in  the  child  care 
program  during  the  time  of  the  meal 
service,  and  (2)  enrolled  nonresident 
children  are  present  and  participating  in 
the  child  care  program.  Reimbursement 
may  not  be  claimed  for  meals  served  to 
children  who  are  not  enrolled  or  for 
meals  served  at  any  one  time  to  children 
in  excess  of  the  home's  authorized 
capacity. 

(f)  The  State  agency  may  not  require  a 
day  care  home  or  sponsoring 
organization  to  maintain  documentation 
of  home  operating  costs.  The  State 
agency  may  not  require  a  sponsoring  . 
organization  to  provide  family  size  and 
income  data  on  children  enrolled  in 
homes  under  its  jurisdiction  unless  the 
sponsoring  organization  seeks  to  qualify 
as  an  especially  needy  institution. 

§  226.20  Outside-school-hours  care 
center  provisions. 

(a)  Outside-school-hours  care  centers 
may  participate  in  the  Program  either  as 
independent  centers  or  under  the 
auspices  of  a  sponsoring  organization. 
Outside-school-hours  care  centers 
participating  as  independent  centers 
shall  comply  with  the  provisions  of 

§  226.16. 

(b)  All  outside-school-hours  care 
centers,  whether  independent  or 
sponsored,  shall  meet  the  following 
requirements: 

(1)  Outside-school-hours  care  centers 
shall  have  current  Federal,  State  or  local 
licensing  or  approval  to  provide 
organized  child  care  services  to  enrolled 
school-age  children  outside  of  school 
hours.  The  main  purpose  of  the  Program 
shall  be  the  care  and  supervision  of 
children.  Outside-school-hours  care 
centers  which  are  complying  with 
applicable  procedures  to  renew 
licensing  or  approval  may  participate  in 
the  Program  during  the  renewal  process, 
unless  the  State  agency  has  information 
which  indicates  that  renewal  will  be 
denied.  If  licensing  or  approval  is  not 
available  to  an  outside-school-hours 
care  center,  it  may  participate  in  the 
Program  if: 

(i)  It  receives  Title  XX  funds  for 
providing  child  care;  or 

(ii)  It  demonstrates  compliance  with 
CCFP  child  care  standards  or  any 


applicable  State  or  local  child  care 
standards  to  the  State  agency. 

(2)  Outside-school-hours  care  centers 
shall  be  public,  or  have  tax-exempt 
status  under  the  Internal  Revenue  Code 
of  1954,  or  be  moving  toward 
compliance  with  the  requirements  for 
tax-exempt  status,  or  be  currently 
participating  in  another  Federal  program 
requiring  nonprofit  status.  Centers 
which  have  applied  to  IRS  for  tax- 
exempt  status  may  participate  in  the 
Program  while  their  application  is 
pending  review  by  IRS.  If  IRS  denies  the 
application,  the  center  shall  immediately 
notify  the  State  agency  of  such  denial 
and  the  State  agency  shall  terminate  the 
participation  of  the  center.  If  IRS 
certification  of  nonproRt  status  has  not 
been  received  within  12  months  of  Gling 
the  application  and  IRS  indicates  that 
the  center  has  failed  to  provide  all 
required  information,  the  State  agency 
shall  terminate  the  participation  of  the 
center  in  the  Program  until  such  time  as 
IRS  certification  is  obtained. 

(3)  Nonresidential  public  or  private 
nonproGt  schools  which  provide 
organized  child  care  programs  for  school 
children  may  participate  in  the  Program 
as  outside-school-hours  care  centers  if: 

(i)  Children  are  enrolled  in  a  regularly 
scheduled  child  care  program  which 
meets  the  criteria  of  paragraph  (1)  of  this 
section.  The  program  is  organized  for 
the  purpose  of  providing  child  care 
services  and  is  distinct  Gvm  any 
extracurricular  programs  organized 
primarily  for  scholastic,  cultural,  and 
athletic  purposes;  and 

(ii)  Separate  Program  records  are 
maintained. 

(4)  Outside-school-hours  care  centers 
shall  be  eligible  to  serve  a  breakfast, 
supplement,  and  supper  to  enrolled 
children  outside  of  school  hours. 

(5)  The  State  agency  may  authorize 
the  service  of  lunch  on  weekdays  to 
enrolled  children  attending  schools 
which  do  not  offer  a  lunch  program. 
Lunch  and  a  second  supplement  may  be 
served  to  all  enrolled  children  during 
periods  of  school  vacation,  including 
weekends  and  holidays.  However, 
outside-school-hours  care  centers  may 
not  operate  under  the  Program  on 
weekends  only. 

(6)  Reimbursement  may  not  be 
claimed  for  children  who  are  not 
enrolled,  or  for  meals  served  to  children 
at  any  one  time  in  excess  of  authorized 
capacity. 

(7)  Three  hours  shall  elapse  between 
the  beginning  of  one  meal  service  and 
the  beginning  of  another,  except  that  4 
hours  shall  elapse  between  the  service 
of  a  lunch  and  supper  when  no 
supplement  is  served  between  lunch  and 
supper.  The  service  of  a  supper  shall 


begin  no  later  than  7  p.m.  and  end  no 
later  than  8  p.m.  The  duration  of  the 
meal  service  shall  be  limited  to  2  hours 
for  lunches  and  suppers  and  1  hour  for 
other  meals. 

(8)  Each  outside-school-hours  care 
center  sh'all  ensure  that  each  meal 
service  is  supervised  by  an  adequate 
number  of  operational  personnel  trained 
in  Program  requirements.  Operational 
personnel  shall  ensure  that:  (i)  Meals  are 
served  only  to  children  enrolled  for  cafe 
and  adults  who  perform  necessary  food 
service  labor;  (ii)  meals  served  to 
children  which  meet  the  meal  pattern 
requirements  speciGed  in  §  226.21;  (iii) 
each  meal  service  is  consistent  with  the 
meal  time  requirements  of  paragraph  (7) 
of  this  section;  (iv)  meals  served  are 
consumed  on  the  premises  of  the 
centers;  (v)  accurate  records  are 
maintained;  and  (vi)  the  number  of 
meals  prepared  or  ordered  is  promptly 
adjusted  on  the  basis  of  participation 
trends. 

(9)  Each  outside-school-hours  care 
center  shall  accurately  maintain  the 
following  records: 

(i)  Documentation  of  enrollment  for  all 
children,  including  current  family-size 
and  income  information  for  children 
classiGed  as  eligible  for  free  and 
reduced-price  meals; 

(ii)  number  of  meals  prepared  or 
delivered  for  each  meal  service; 

(iii)  daily  menu  records  for  each  meal 
service; 

(iv)  number  of  meals  served  to 
enrolled  children  at  each  meal  service; 

(v)  number  of  enrolled  children  in 
attendance  during  each  meal  service; 

(vi)  number  of  meals  served  to  adults 
performing  necessary  food  service  labor 
for  each  meal  service;  and 

(vii)  all  other  records  required  by  the 
State  agency  Gnancial  management 
system. 

(10)  An  outside-school-hours  care 
center  may  utilize  existing  school  food 
service  facilities  or  obtain  meals  from  a 
school  food  service  facility,  and  the 
pertinent  requirements  of  this  part  shall 
be  embodied  in  a  written  agreement 
between  the  outside-school-hours  care 
center  and  the  school.  The  center  shall 
maintain  responsibility  for  all  Program 
requirements  set  forth  in  this  part. 

§  226.21  Requirainentt  for  meals. 

(a)  Except  as  otherwise  provided  in 
this  section,  each  meal  served  in  the' 
Program  shall  contain,  as  a  minimum, 
the  indicated  food  components: 

(1)  A  breakfast  shall  contain: 

(i)  A  serving  of  fluid  milk  as  a 
beverage  or  on  cereal,  or  used  in  part  for 
each  purpose. 

(11)  A  serving  of  vegetable(s)  or  firuit(s) 
or  full-strength  vegetable  or  fruit  juice. 
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or  an  equivalent  quantity  of  any 
combination  of  these  foods. 

(iii)  A  serving  of  whole-grain  or 
enriched  bread;  or  an  equivalent  serving 
of  combread,  biscuits,  rolls,  muffins, 
etc.,  made  with  whole-grain  or  enriched 
meal  or  flour;  or  a  serving  of  whole-grain 
or  enriched  or  fortified  cereal;  or  a 
serving  of  cooked  whole-grain  or 
enriched  pasta  or  noodle  products  such 
as  macaroni,  or  cereal  grains  such  as 
rice,  bulgur,  or  com  grits;  or  an 
equivalent  quantity  of  any  combination 
of  these  foods. 

(2)  Both  lunch  and  supper  shall 
contain: 

(i)  A  serving  of  fluid  milk  as  a 
beverage. 

(ii)  A  serving  of  lean  meat,  poultry  or 
Hsh;  or  cheese;  or  an  egg;  or  cooked  dry 
beans  or  peas;  or  peanut  butter;  or  an 
equivalent  quantity  of  any  combination 
of  these  foods.  These  foods  must  be 
served  in  a  main  dish,  or  in  a  main  dish 
and  one  other  menu  item,  to  meet  this 
requirement.  Cooked  dry  beans  or  dry 
peas  may  be  used  as  the  meat  alternate 
or  as  part  of  the  vegetable/fruit 
component,  but  not  as  both  food 
components  in  the  same  meal. 

(iii)  A  serving  of  two  or  more 
vegetables  or  ^its,  or  a  combination  of 
both.  Full-strength  vegetable  or  fruit 
juice  may  be  counted  to  meet  not  more 
than  one-half  of  this  requirement. 

(iv)  A  serving  of  whole-grain  or 
enriched  bread;  or  an  equivalent  serving 
of  combread,  biscuits,  rolls,  muffins, 
etc.,  made  with  whole-grain  or  enriched 
meal  or  flour;  or  a  serving  of  cooked 
whole-grain  or  enriched  pasta  or  noodle 
products  such  as  macaroni,  or  cereal 
grains  such  as  rice,  bulgur,  or  com  grits; 
or  an  equivalent  quantity  of  any 
combination  of  these  foods. 

(3)  Supplemental  food  shall  be  served 
between  other  meal  types  and  contain 
two  of  the  following  four  components: 

(i)  A  serving  of  fluid  milk  as  a 
beverage,  or  on  cereal,  or  used  in  part 
for  each  purpose. 

(ii)  A  serving  of  meat  or  meat 
alternate. 

(iii)  A  serving  of  vegetable(s)  or 
fmit(s)  or  full-strength  vegetable  or  fruit 
juice,  or  an  equivalent  quantity  of  any 
combination  of  these  foods.  Juice  may 
not  be  served  when  milk  is  served  as  the 
only  other  component 

(iv)  A  serving  of  whole-grain  or 
enriched  bread;  or  an  equivalent  serving 
of  combread,  biscuits,  rolls,  muffins, 
etc.,  made  with  whole-grain  or  enriched 
meal  or  flour,  or  a  serving  of  whole-grain 
or  enriched  or  fortified  cereal;  or  a 
serving  of  cooked  whole-grain  or 
enriched  pasta  or  noodle  products  such 
as  macaroni,  or  cereal  grains  such  as 
rice,  bulgur,  or  com  grits;  or  an 
equivalent  quantity  of  any  combination 
of  these  foods. 

(b)  Infant  meal  pattern.  When  infants 
aged  up  to  1  year  participate  in  the 


Program,  an  infant  meal  shall  be  offered. 
Foods  within  the  infant  meal  pattern 
shall  be  of  texture  and  consistency 
appropriate  for  the  particular  age  group 
being  served.  The  total  amount  of  food 
authorized  in  the  meal  patterns  set  forth 
below  must  be  provided  to  the  infant  in 
order  to  qualify  for  reimbursement  but 
may  be  served  during  a  span  of  time 
consistent  with  the  infant’s  eating 
habits.  Solid  food  should  be  introduced 
to  children  age  4  months  and  older  on  a 
gradual  basis  with  the  intent  of  ensuring 
their  nutritional  well-being.  The  infant 
meal  shall  contain,  as  a  minimum,  each 
of  the  following  components  in  the 
amounts  indicated  for  the  appropriate 
age  group: 

(1)  Age  0  up  to  4  months. 

(1)  Breakfast — 4-6  fluid  ounces  of 
infant  formula. 

(ii)  Lunch  or  supper— 4-6  fluid  ounces 
of  infant  formula. 

(iii)  Supplemental  food — 4-6  fluid 
ounces  of  infant  formula. 

(2)  4  up  to  8  month. 

(i)  Breakfast — 6-8  fluid  ounces  of 
infrnt  formula;  1-3  tablespoons  of  infant 
cereal. 

(ii)  Limch  or  supper — 6-8  fluid  ounces 
of  infant  formula;  1-2  tablespoons  of 
infant  cereal;  1-2  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both;  0-1  tablespoon  of 
meat,  fish,  poultry  or  egg  yolk  or  0-V4 
ounce  (weight)  of  cheese  or  0-1  ounce 


(weight  or  volume)  of  cottage  cheese  or 
cheese  food  or  cheese  spread  of 
appropriate  consistency. 

(iii)  Supplemental  fo^ — 2-4  fluid 
ounces  of  infant  formula  or  full-strength 
fruit  juice;  O-Vi  slice  of  crusty  bread  or 
0-2  cracker  type  products  made  from 
whole-grain  or  enriched  meal  or  flour 
that  are  suitable  for  an  infant  for  use  as 
a  finger  food  when  appropriate. 

(3)  8  months  up  to  1  year. 

(i)  Breakfast — 6-8  fluid  ounces  of 
infant  formula,  or  6-8  fluid  ounces  of 
whole  fluid  milk  and  0-3  fluid  ounces  of 
full-strength  fruit  juice;  2-4  tablespoons 
infant  cereal. 

(ii)  Lunch  or  supper — 6-8  fluid  ounces 
of  infant  formula,  or  6-8  fluid  ounces 
whole  fluid  milk  and  0-3  fluid  ounces  of 
full-strength  fruit  juice;  3-4  tablespoons 
of  fruit  or  vegetable  of  appropriate 
consistency  or  infant  cereal  or 
combinations  of  such  foods;  1-4 
tablespoons  of  meat,  fish,  poultry,  or  egg 
yolk  or  V2-2  ounces  (weight)  of  cheese 
or  1-4  oimces  (weight  or  volume)  of 
cottage  cheese  or  cheese  food  or  cheese 
spread  of  appropriate  consistency. 

(iii)  Supplementary  food — 2-4  fluid 
ounces  of  infant  formula  or  whole  fluid 
milk  or  full-strength  fruit  juice;  O-V4  slice 
of  crusty  bread  or  0-2  cracker  type 
products  made  from  whole-grain  or 
enriched  meal  or  flour  that  are  suitable 
for  an  infant  for  use  as  a  finger  food 
when  appropriate. 


Breakfast 

(c)(1)  The  minimum  amount  of  food  components  to  be  served  as  breakfast  as 
set  forth  in  paragraph  (a)(1)  of  this  section  are  as  follows: 

Food  components 

Milk 

Mini,  fluid . . 

VEQETA8LE8  AND  FRUITS 

V«gelable(s)  and/or  fruit(s) . . . 


of  any  combination  of  vegetabiefs),  fruit(s)  and  juice. 
-  Bread  and  Bread  Alternates  * 


or 

Combread,  biscuits,  rolls,  muffins,  etc.*... 
or 

Cold  dry  cereal  * . — . 

or 

Cooked  cereal . . . - 

or 

Cooked  pasta  or  noodle  products . 


Age  1  to  3 

Age3to6 

Age  6  to  12* 

Vi  sBce . 

.  Vi  slice _ 

1  slice. 

Vi  sarving - 

_ Vi  serving . . 

...  1  serving. 

Vi  cup  or  Vi  oz.. 

_  Vi  cup  or  Vi  oz _ 

Vi  cup  or  t  oz. 

Vi  cup. 

1^ 

«  Vi  cup. 

Vi  cup - 

«  Vi  cup. 

nation  of  bread/bread  aflemate. 


■Children  age  12  and  up  may  be  saived  aduH-size  portions  based  on  the  greater  food  needs  of  older  boys  and  girls,  but 
shMI  be  served  not  less  than  the  minimum  quantities  specified  in  this  section  for  children  age  6  up  to  12. 

■For  purposes  of  the  requirements  outlined  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 

■Bread,  pasta  or  noodle  products,  and  cereal  grains  Shan  be  wholegrain  or  enriched;  combread,  biacuils,  rolls,  muffins,  etc., 
shall  be  made  with  whola-grain  or  anrichad  meal  or  flour,  cereal  shall  be  whole-grain  or  enriched  or  fortified. 

'Serving  sizes  wid  equivalents  to  be  published  in  guidance  materials  by  FNS. 

•Either  volume  (cup)  or  weight  (os.),  whichevar  is  less. 

Lunch  or  Supper 

(2)  The  minimum  amoimts  of  food  components  to  be  served  as  hmch  or  supper 
as  set  forth  in  paragraph  (a)(2)  of  this  section  are  as  follows: 


Food  components 


Age  1  toS 


AgeStoS 


Age6to12* 


Milk 


MSI,  fluid.. 


H  cup  •-... 


%cup~ 


1  cup. 
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Food  components 


Age  1  to  3 


Age3to6 


Age6to  12  ' 


VEGETABLES  AND  FRUITS 

Vegeiable(s)  and/or  fruit(s)  *. . 

Bread  and  Bread  Alternates  * 


Cooked  pasta  or  noodle  products . 

Cooked  cereal  grains  or  an  equivalent  c 
nation  01  bread/bread  alternate. 

Meat  and  Meat  Alternates 

Lean  meal  or  poultry  or  fish  * . 

or 

Cheese . 

or 

Eggs . 

or 

Cooked  dry  beans  or  peas . 


V,  cup  total . 

.  14  cup  total - - 

.  A4CUP  total 

■4T‘^~- 

.  1  serving. 

v,  cup . 

.  14  cup - .*. - 

.  14  cup 

1  02 . 

.  114  0Z . -  ., 

.  2oz. 

1  02 . 

.  114  0Z . . — , 

.  20Z. 

1  egg . 

.  1  *93 . 

1  egg. 

14  cup . 

.  A4cup . . 

.  14  cup. 

2  tbsp . 

.  3  tbsp . . 

.  4  tbsp. 

meat/meat  alternate. 


■Children  age  12  and  up  may  be  served  aduK-size  portions  based  on  the  greater  food  needs  of  older  boys  and  girls,  but 
Shalt  be  served  not  less  than  the  minimum  quantities  specified  in  this  section  for  children  age  6  up  to  12. 

‘For  purposes  of  the  requirements  outfinad  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 

‘Serve  2  or  more  kinds  of  vegetat)le(s)  and/or  fniit(s).  Full-strength  vegetable  or  fruit  juice  may  be  counted  to  meet  not 
more  than  one-half  of  this  requirement 

‘Bread,  pasta  or  noodle  products,  arxl  cereal  grains  shall  be  wholegrain  or  enriched:  combread,  biscuits,  rolls,  muffins,  etc., 
shall  be  whole-grain  or  enriched  meal  or  flour. 

‘Serving  sizes  and  equivalents  to  be  published  in  guidance  materials  by  FNS. 

‘Edible  portion  as  served. 

Supplemental  Food 

(3)  The  minimum  amounts  of  food  components  to  be  served  as  supplemental 
food  as  set  forth  in  paragraph  (a)(3)  of  this  section  are  as  follows.  Select  two  of  the 
following  four  components.  (Juice  may  not  be  served  when  milk  is  served  as  the 
only  other  component. 


Food  components 


Age  1  to  3 


Age  3  to  6 


Age  6  to  12  ' 


Milk 

Milk,  fluid.. 

VEGETABLES  AND  FRUITS 

Vegetabiefs)  and/or  fruit(s) . . . . 


'/i  cup  ’ 
‘/i  cup.. 


FuH-strangth  vegetable  or  fruit  juice  or  an  equivalent  quantity  cup . 

of  any  combination  of  vegetabiefs),  fnrit(s)  and  juice. 

Bread  and  Bread  Alternates’ 

Bread . . .  V4  skce . 

or 

Cornbread.  biscuits,  rolls,  muffins,  etc.*...-..- .  Vi  serving . 

or 

Cold  dry  cereal  ’- . . . — — .  V,  cup  or  oz.. 

or 

Cooked  cereal . .  V,  cup . 


tk  cup _  1  cup. 

Vk  cup . .  %  cup. 

14  cup - -  %cup. 

14  slice .  1  slice 

14  serving _ 1  serving. 

14  cup  or  14  oz .  ASt  cup  or  1  oz. 


or 


14  cup..— 


Cooked  pasta  or  noodle  products . . 

or 

Cooked  cereal  grains  or  an  equivaleni  quantity  of  any  combi¬ 
nation  of  bread/bread  alternate. 

Meat  and  meat  Alternates 

f>  o 

g  i 

Lean  meat  or  poultiy  or  fish* .  - . 

14  oz . 

. .  "OZ- . 

or 

. ifc . 

or 

Eggs . 

or 

14  egg . 

. .  'iegg - 

Peanut  butter  or  an  equivalent  quantity  of  any  c^^nation  of 

1  tbsp . 

14  cup. 


_  14  cup. 


1  oz. 
1  or 


14  cup. 
2  tbsp. 


meat/meat  alternate. 


■Children  age  12  and  up  may  be  served  adult-size  portions  based  on  the  greater  food  needs  of  older  boys  and  girls,  but 
shall  be  served  not  less  than  the  minimum  quantities  spe^ied  in  this  section  for  children  age  6  up  to  12. 

■For  purposes  of  the  requirements  outlined  in  this  subsection,  a  cup  means  a  standard  measuring  cup. 

’Bread,  pasta  or  noodle  products,  and  cereal  grains  shall  be  whol^ain  or  enriched;  cort<)read,  bisoiits.  rolls,  muffins,  etc., 
shall  be  made  wNh  wholegrain  or  enriched  meal  or  flour;  cereal  shaR  be  whole-grain  or  enriched  or  fortified. 

‘Serving  sizes  and  equivalents  to  be  published  in  guidance  materials  by  FNS. 

‘Either  volume  (cup)  or  weight  (oz.),  whichever  is  less. 

'Edible  portion  as  served. 


(d)  Additional  Food.  To  improve  the 
nutrition  of  participating  children  over  1 
year  of  age  additional  foods  may  be 
served  with  each  meal  as  follows: 

(1)  Breakfast.  Include  as  often  as 
practical  an  egg;  or  a  1-ounce  serving 
(edible  portion  as  served)  of  meat, 
poultry  or  fish;  or  1-ounce  of  cheese;  or  2 


tablespoons  of  peanut  butter  or  an 
equivalent  quantity  of  any  combination 
of  these  foods.  Additional  foods  may  be 
served  as  desired. 

(2)  Lunch  or  supper.  Additional  foods 
may  be  served  as  desired. 

(e)  Temporary  unavailability  of  milk. 


If  emergency  conditions  prevent  an 
institution  normally  having  a  supply  of 
milk  from  temporarily  obtaining  milk 
deliveries,  the  State  agency  may 
approve  the  service  of  breakfasts, 
lunches  or  suppers  without  milk  during 
the  emergency  period. 

(f)  Continuing  unavailability  of  milk. 
The  inability  of  an  institution  to  obtain  a 
supply  of  milk  on  a  continuing  basis 
shall  not  bar  it  fi'om  participation  in  the 
Program.  In  such  cases,  the  State  agency 
may  approve  service  of  meals  without 
milk,  provided  that  an  equivalent 
amount  of  canned,  whole  dry  or  nonfat 
dry  milk  is  used  in  the  preparation  of  the 
components  of  the  meal  set  forth  in 
subparagraphs  (a)(1),  (2)  and  (3)  of  this 
section. 

(g)  Statewide  substitutions.  In 
American  Samoa.  Puerto  Rico,  Guam, 
the  Virgin  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Northern 
Mariana  Islands,  the  following 
variations  from  the  meal  requirements 
are  authorized;  a  serving  of  a  starchy 
vegetable,  such  as  yams,  plantains,  or 
sweet  potatoes  may  be  substituted  for 
the  bread  requirements. 

(h)  Individual  substitutions. 
Substitutions  may  be  made  in  food 
listed  in  paragraphs  (b)  and  (c)  of  this 
section  if  individual  participating 
children  are  unable,  because  of  medical 
or  other  special  dietary  needs,  to 
consume  such  foods.  Substitutions 
because  of  medical  needs  shall  be  made 
only  when  supported  by  a  statement 
froln  a  recognized  medical  authority 
which  includes  recommended  alternate 
foods. 

(i)  Special  variations.  FNS  may 
approve  variations  in  the  food 
components  of  the  meals  on  an 
experimental  or  a  continuing  basis  in 
any  institution  where  there  is  evidence 
that  such  variations  are  nutritionally 
sound  and  are  necessary  to  meet  ethnic, 
religious,  economic,  or  physical  needs. 

(j)  Meal  planning.  Institutions  shall 

plan  for  and  order  meals  on  the  basis  of 
current  participation  trends,  with  the 
objective  of  providing  only  one  meal  per 
child  at  each  meal  service.  Records  of 
participation  and  of  ordering  or 
preparing  meals  shall  be  maintained  to 
demonstrate  positive  action  toward  this 
objective.  In  recognition  of  the 
fluctuation  in  participation  levels  which 
makes  it  difficult  to  estimate  precisely 
the  number  of  meals  needed  and  to 
reduce  the  resultant  waste,  any  excess 
meals  that  are  ordered  may  be  served  to 
children  and  may  be  claimed  for 
reimbursement,  unless  the  State  agency 
determines  that  the  institution  has  failed 
to  plan  and  prepare  or  order  meals  with' 
the  objective  of  providing  only  one  meal 
per  child  at  each  meal  service.  ' 

(k)  Sanitation.  Institutions  shall 
ensure  that  in  storing,  preparing,  and 
serving  food,  proper  sanitation  and 
health  standards  are  met  which  conform 
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with  all  applicable  State  and  local  laws 
and  regulations.  Institutions  shall  ensure 
that  adequate  facilities  are  available  to 
store  food  or  hold  meals. 

(11  Donated  commodities.  Institutions 
shall  efficiently  use  in  the  Program  any 
foods  donated  by  the  Department  and 
accepted  by  the  institution. 

(m)  Plentiful  foods.  Institutions  shall, 
in  isofar  as  practicable,  purchase  and 
efficiently  use  in  the  Program  foods 
designated  as  plentiful  by  the 
Department. 

(n)  Additional  provision.  The  State 
agency  may  allow  institutions  which 
serve  meals  prepared  in  schools 
participating  in  the  National  School  , 
Lunch  and  School  Breakfast  Programs  to 
substitute  the  meal  pattern  requirements 
pf  the  regulations  governing  those 
programs  (7  CFR  Part  210  and  7  CFR 
Part  220,  respectively]  for  the  meal 
pattern  requirements  contained  in  this 
section. 

§  226.22  Food  service  management 
companies. 

(a)  Any  institution  may  contract  with 
a  food  service  managment  company.  An 
institution  which  contracts  with  a  food 
service  managment  company  shall 
remain  responsible  for  ensuring  that  the 
food  service  operation  conforms  to  its 
agreement  with  the  State  agency.  All 
procurements  of  meals  hrom  food  service 
management  companies  shall  adhere  to 
the  procurement  standards  set  forth  in 
§  226.23.  Public  institutions  shall  follow 
applicable  State  or  local  laws  governing 
bid  procedures.  In  the  absence  of  any 
applicable  State  or  local  laws,  and  in 
addition  to  the  procurement  provisions 
set  forth  in  §  226.23,  the  State  agency 
may  mandate  that  each  institution  with 
Program  meal  contracts  of  an  aggregate 
value  in  excess  of  $10,000  formally 
advertise  such  contracts  and  comply 
with  the  following  procedures  intended 
to  prevent  fraud,  waste,  and  Program 
abuse: 

(1)  All  proposed  contracts  shall  be 
publicly  annoimced  at  least  once  14 
calendar  days  prior  to  the  opening  of 
bids.  The  announcement  shall  include 
the  time  and  place  of  the  bid  opening; 

(2)  The  institution  shall  notify  the 
State  agency  at  least  14  calendar  days 
prior  to  the  opening  of  the  bids  of  the 
time  and  place  of  the  bid  opening; 

(3)  The  invitation  to  bid  shall  not 
provide  for  loans  or  any  other  monetary 
benefrt  or  terms  or  conditions  to  be 
made  to  institutions  by  food  service 
management  companies; 

(4)  Nonfood  items  shall  be  excluded 
from  the  invitation  to  bid,  except  where 
such  items  are  essential  to  the  conduct 
of  the  food  service; 


(5)  The  invitation  to  bid  shall  not 
specify  special  meal  requirements  to 
meet  ethnic  or  religious  needs  unless 
special  requirements  are  necessary  to 
meet  the  needs  of  the  children  to  be 
served; 

(6)  The  bid  shall  be  publicly  opened; 

(7)  All  bids  totaling  $50,000  or  more 
shall  be  submitted  to  the  State  agency 
for  approval  before  acceptance.  All  bids 
shall  be  submitted  to  the  State  agency 
for  approval  before  accepting  a  bid 
which  exceeds  the  lowest  bid.  State 
agencies  shall  respond  to  any  request 
for  approval  within  10  working  days  of 
receipt; 

(8)  The  institutions  shall  inform  the 
State  agency  of  the  reason  for  selecting 
the  food  service  management  company 
chosen.  State  agencies  may  require 
institutions  to  submit  copies  of  all  bids 
submitted  under  this  section. 

(b)  The  institution  and  the  food 
service  management  company  shall 
enter  into  a  standard  contract  as 
required  by  §  226.7(h).  However,  public 
institutions  may,  with  the  approval  of 
the  State  agency,  use  their  customary 
form  of  contract  if  it  incorporates  the 
provisions  of  §  226.7(h). 

(c)  A  copy  of  the  contract  between 
each  institution  and  food  service 
management  company  shall  be 
submitted  to  the  State  agency  prior  to 
the  beginning  of  Program  operations 
under  the  subject  contract. 

(d)  Each  proposed  additional 
provision  to  the  standard  form  of 
contract  shall  be  submitted  to  the  State 
agency  for  approval. 

(e)  A  food  service  management 
company  may  not  subcontract  for  the 
total  meal,  with  or  without  milk,  or  for 
the  assembly  of  the  meal. 

§  226.23  Procurement  standards. 

(a)  This  section  establishes  standards 
and  guidelines  for  the  procurement  of 
foods,  supplies,  equipment,  and  other 
goods  and  services.  These  standards  are 
furnished  to  ensure  that  such  materials 
and  services  are  obtained  efficiently  and 
economically  and  in  compliance  with 
the  provisions  of  applicable  Federal  law 
and  Executive  orders. 

(b)  These  standards  shall  not  relieve 
the  institution  of  any  contractual 
responsibilities  under  its  contracts.  The 
institution  is  responsible,  in  accordance 
with  good  administrative  practice  and 
sound  business  judgment,  for  the 
settlement  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  support  of 
the  Program.  These  include,  but  are  not 
limited  to:  source  evaluation,  protests  of 
award,  disputes,  and  claims.  Violations 
of  the  law  shall  be  referred  to  the  local. 


State,  or  Federal  authority  having  proper 
jurisdiction. 

(c)  Institutions  may  use  their  own 
procurement  procedures  which  reflect 
applicable  State  and  local  laws  and 
regulations,  provided  that  procurements 
made  with  Program  payments  conform 
to  the  standards  set  forth  in  this  section 
and  in  Attachment  O)  of  Office  of 
Management  and  Budget  Circular  A-102, 
as  well  as  to  procmement  requirements 
which  may  be  established  by  the  State 
agency,  with  the  approval  of  FNS,  to 
prevent  fraud,  waste,  and  Program 
abuse. 

(d)  Institutions  shall  maintain  a 
written  code  of  standards  of  conduct  . 
which  shall  govern  the  performance  of 
their  officers,  employees  or  agents 
engaged  in  the  award  and 
administration  of  contracts  supported  by 
Program  payments.  No  employee,  officer 
or  agent  of  the  grantee  shall  participate 
in  selection,  or  in  the  award  or 
administration  of  a  contract  supported 
by  Federal  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 

Such  a  conflict  would  arise  when: 

(1)  The  employee,  officer  or  agent; 

(2)  Any  member  of  his  immediate 
family; 

(3)  His  or  her  partner,  or 

(4)  An  organization  which  employs,  or 
is  about  to  employ,  any  of  the  above, 
has  a  financial  or  other  interest  in  the 
frrm  selected  for  award. 

The  institution’s  officers,  employees 
or  agents  shall  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreements. 

Institutions  may  set  minimum  rules 
where  the  financial  interest  is  not 
substantial  or  the  gift  is  an  unsolicited 
item  of  nominal  intrinsic  vlaue. 

To  the  extent  permitted  by  State  or 
local  law  or  regulations,  such  standards 
of  conduct  shall  provide  for  penalties, 
sanctions,  or  other  disciplinary  actions 
for  violations  of  such  standards  by  the 
institution’s  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 

(e)  lie  institution  shall  establish 
procurement  procedures  which  provide 
that  proposed  procurement  actions  shall 
be  reviewed  by  institution  officials  to 
avoid  the  purchase  of  unnecessary  or 
duplicative  items.  Where  appropriate, 
an  analysis  shall  be  made  of  lease 
versus  purchase  alternatives,  and  any 
other  appropriate  analysis  to  determine 
which  approach  would  be  the  most 
economical. 

(f)  Affrrmative  steps  shall  be  taken  to 
assure  that  small  and  minority 
businesses  are  utilized  when  possible. 
Affirmative  steps  shall  include  the 
following: 
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(1)  Including  qualified  small  and 
minority  businesses  on  solicitation  lists: 

(2)  Assuring  that  small  and  minority 
businesses  are  solicited  whenever  they 
are  potential  sources; 

(3)  When  economically,  feasible, 
dividing  total  requirements  into  smaller 
tasks  or  quantities  so  as  to  permit 
maximum  small  and  minority  business 
participation; 

(4)  Where  the  requirement  permits, 
establishing  delivery  schedules  which 
will  encourage  participation  by  small 
and  minority  businesses: 

(5)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
the  Office  of  Minority  Business 
Enterprise  of  the  Department  of 
Commerce  and  the  Community  Services 
Administration  as  required; 

(6)  If  any  subcontracts  are  to  be  let, 
requiring  the  prime  contractor  to  take 
the  affirmative  steps  in  1  through  5 
above; 

(7)  Taking  similar  appropriate 
affirmative  action  in  support  of  women’s 
business  enterprises. 

(g)  All  procurement  transactions, 
regardless  of  whether  by  sealed  bids  or 
by  negotiation  and  without  regard  to 
dollar  value,  shall  be  conducted  in  a 
manner  that  provides  maximum  open 
and  free  competition  consistent  with  this 
section.  Procurement  procedures  shall 
not  restrict  or  eliminate  competition. 
Examples  of  what  is  considered  to  be 
restrictive  of  competition  include,  but 
are  not  limited  to  (1)  placing 
unreasonable  requirements  on  firms  in 
order  for  them  to  qualify  to  do  business. 

(2)  noncompetitive  practices  between 
firms,  (3)  organizational  conflicts  of 
interest,  and  (4)  unnecessary  experience 
and  bonding  requirements. 

(h)  The  institution  shall  have  written 
selection  procedures  which  shall 
provide,  as  a  minimum,  the  following 
procedural  requirements: 

(1)  Solicitations  of  offers,  whether  by 
competitive  sealed  bids  or  competitive 
negotiation,  shall: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product 
or  service  to  be  procured.  Such 
description  shall  not  in  competitive 
procurements,  contain  featiu*es  which 
unduly  restrict  competition.  The 
description  may  include  a  statement  of 
the  qualitative  nature  of  the  material, 
product  or  service  to  be  procured,  and 
when  necessary,  shall  set  forth  those 
minimum  essential  characteristics  and 
standards  to  which  it  must  conform  if  it 
is  to  satisfy  its  intended  use.  Detailed 
product  specifications  should  be 
avoided  if  at  all  possible.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  accurate  description  of  the 


technical  requirements,  a  “brand  name 
or  equal”  description  may  be  used  as  a 
means  to  define  the  performance  or 
other  salient  requirements  of  a 
procurement.  The  specific  features  of  the 
named  brand  which  must  be  met  by 
offerors  shall  be  clearly  stated. 

(ii)  Clearly  set  forth  all  requirements 
wMch  offerors  must  fulfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(2)  Awards  shall  be  made  only  to 
responsible  contractors  that  posses  the 
potential  ability  to  perform  successfully 
under  the  terms  and  conditions  of  a 
proposed  procurement.  Consideration 
shall  be  given  to  such  matters  as 
contractor  integrity,  compliance  with 
public  policy,  record  of  past 
performance,  and  financial  and  ~ 
technical  resources. 

(i)  Program  procurements  shall  be 
made  by  one  of  the  following  methods: 

(1)  Small  purchase  procedures  are 
those  relatively  simple  and  informal 
procurement  methods  that  are  sound 
and  appropriate  for  the  procurement  of 
services,  supplies  or  other  property, 
costing  in  the  aggregate  not  more  Uian 
$10,000.  Institutions  shall  comply  with 
State  or  local  small  purchase  dollar 
limits  under  $10,000.  If  small  purchase 
procedures  are  used  for  a  procurement 
under  the  program,  price  or  rate 
quotation  shall  be  obtained  fix)m  an 
adquate  number  of  qualified  sources. 

(2)  In  competitive  sealed  bids  (formal 
advertising),  sealed  bids  are  publicly 
solicited  and  a  firm-fixed-price  contract 
(lump  sxun  or  unit  price)  is  awarded  to 
the  responsible  bidder  whose  bid, 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  for  bids, 
is  lowest  in  price. 

(i)  In  order  for  formal  advertising  to  be 
feasible,  appropriate  conditions  must  be 
present,  including  as  a  minimum,  the 
following: 

(A)  A  complete,  adequate  and 
realistic  specification  or  purchase 
description  is  available. 

(B)  Two  or  more  responsible  suppliers 
are  willing  and  able  to  compete 
effectively  for  the  institution’s  business. 

(C)  The  procurement  lends  itself  to  a 
firm-fixed-price  contract,  and  selection 
of  the  successful  bidder  can 
appropriately  be  made  principally  on 
the  basis  of  price. 

(ii)  If  formal  advertising  is  used  for  a 
procurement  under  the  Program,  the 
following  requirements  shall  apply: 

(A)  A  sufficient  time  prior  to  the  d^ 
set  for  opening  of  bids,  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers.  In  addition,  the 
invitation  shall  be  publicly  advertised. 

(B)  The  invitation  for  bids,  including 
specffications  and  pertinent 


attachments,  shall  clearly  define  the 
items  or  services  needed  in  order  for  the 
bidders  to  properly  respond  to  the 
invitation. 

(C)  All  bids  shall  be  opened  publicly 
at  the  time  and  place  stated  in  the 
invitation  for  bids. 

(D)  A  firm-fixed-price  contract  award 
shall  be  made  by  written  notice  to  that 
responsible  bidder  whose  bid. 
conforming  to  the  invitation  for  bids,  is 
lowest.  Where  specified  in  the  bidding 
documents,  factors  such  as  discounts, 
transportation  costs  and  life  cycle  costs 
shall  be  considered  in  determining 
which  bid  is  lowest.  Payment  discoimts 
may  only  be  used  to.  determine  low  bid 
when  prior  experience  of  the  grantee 
indicates  that  such  discounts  are 
generally  taken. 

(E)  Any  or  all  bids  may  be  rejected 
when  there  are  sound  documented 
business  reasons  in  the  best  interest  of 
the  Program. 

(3)  In  competitive  negotiation, 
proposals  are  requested  fit>m  a  number 
of  sources  and  the  Request  for  Proposal 
is  publicized.  Negotiations  are  normally 
conducted  with  more  than  one  of  the 
sources  submitting  offers,  and  either  a 
fixed-price  or  cost-reimbursable  type 
contract  is  awarded,  as  appropriate. 
Competitive  negotiation  may  be  used  if 
concfitions  are  not  appropriate  for  the 
use  of  formal  advertising.  If  competitive 
negotiation  is  used  for  a  procurement 
imder  a  grant,  the  following 
requirements  shall  apply: 

(i)  Proposals  shall  solicited  from  an 
adequate  number  of  qualified  sources  to 
permit  reasonable  competition 
consistent  with  the  nature  and 
requirements  of  the  procurement.  The 
Request  for  Proposals  shall  be 
publicized  and  reasonable  requests  by 
other  sources  to  compete  shall  be 
honored  to  the  maximum  extent 
practicable. 

(ii)  The  Request  for  Proposal  shall 
identify  all  significant  evaluation 
factors,  including  price  or  cost  where 
required  and  their  relative  importance. 

(iii)  The  institution  shall  provide 
mechanisms  for  technical  evaluation  of 
the  proposal  received,  determinations  of 
responsible  offerors  for  the  purpose  of 
written  or  oral  discussions,  and 
selection  for  contract  award. 

(iv)  Award  may  be  made  to  the 
responsible  offeror  whose  proposal  will 
be  most  advantageous  to  the  procuring 
party,  price  and  other  factors 
considered.  Unsuccessful  offerors 
should  be  notified  promptly. 

(4)  Noncompetitive  negotiation  is 
procurement  through  solicitation  of  a 
proposal  from  only  one  source,  or  after 
solicitation  of  a  number  of  sources, 
competition  is  determined  inadequate. 
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Noncompetitive  negotiation  may  be 
used  when  the  award  of  a  contract  is 
infeasible  under  small  purchase, 
competitive  bidding  (formal  advertising), 
or  competitive  negotiation  procedures. 
Circumstances  under  which  a  contract 
may  be  awarded  by  noncompetitive 
negotiation  are  limited  to  the  following: 

(i)  The  item  is  available  only  from  a 
single  source: 

(ii)  Public  exigency  or  emergency 
when  the  urgency  for  the  requirement 
will  not  permit  a  delay  incident  to 
competitive  solicitation; 

(iii)  FNS  authorizes  noncompetitive 
negotiation;  or 

(iv)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 

U)  llie  cost  plus  a  percentage  of  cost 
method  of  contracting  shall  not  be  used. 
Instructions  shall  perform  some  form  of 
cost  or  price  analysis  in  connection  with 
every  procurement  action  including 
contract  modifications.  Costs  or  prices 
based  on  estimated  costs  for  contracts 
under  the  Program  shall  be  allowed  only 
to  the  extent  that  costs  incurred  or  cost 
estimates  included  in  negotiated  prices 
are  consistent  with  Federal  cost 
principles. 

(k)  testitutions  shall  maintain  records 
sufficient  to  detail  the  significant  history 
of  a  procurement.  These  records  shall 
include,  but  are  not  necessarily  limited 
to  information  pertinent  to  the  following: 
rationale  for  the  method  of  procurement, 
selection  of  contract  type,  contractor 
selection  or  rejection,  and  the  basis  for 
the  cost  or  price. 

(l)  In  addition  to  provisions  defining  a 
sound  and  complete  prociu'ement 
contract,  institutions  shall  include  the 
following  contract  provisions  or 
conditions  in  all  procurement  contracts 
and  subcontracts  as  required  by  the 
provision.  Federal  Law  or  FNS: 

(1)  Contracts  other  than  small 
purchases  shall  contain  provisions  or 
conditions  which  will  allow  for 
administrative,  contractual,  or  legal 
remedies  in  instances  where  contractors 
violate  or  breach  contract  terms,  and 
provide  for  such  sanctions  and  penalties 
as  may  be  appropriate. 

(2)  All  contracts  in  excess  of  $10,000 
shall  contain  suitable  provisions  for 
termination  by  the  institution  including 
the  manner  by  which  it  will  be  effected 
and  the  basis  for  settlement.  In  addition, 
such  contracts  shall  describe  conditions 
under  which  the  contract  may  be 
terminated  for  default  as  well  as 
conditions  where  the  contract  may  be 
terminated  because  of  circumstances 
beyond  the  control  of  the  contractor. 

(3)  All  contracts  awarded  in  excess  of 
$10,000  by  institutions  and  their 
contractors  shall  contain  a  provision 


requiring  compliance  with  Executive 
Order  11246,  entitled  “Equal 
Employment  Opportunity,"  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  in  Department  of  Labor 
regulations  (41  CFR  Part  60). 

(4)  Where  applicable,  all  contracts 
awarded  by  institutions  in  excess  of 
$2,500  which  involve  the  employment  of 
mechanics  or  laborers  shall  include  a 
provision  for  compliance  with  section 
103  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  USC  327-330) 
as  supplemented  by  Department  of 
Labor  regulations  (29  CFR,  Part  5). 

Under  section  103  of  the  Act,  each 
contractor  shall  be  required  to  compute 
the  wages  of  every  mechanic  and 
laborer  on  the  basis  of  a  standard  work 
day  of  8  hours  and  a  standard  work 
week  of  40  hours.  Work  in  excess  of  the 
standard  work  day  or  work  week  is 
permissible  provided  that  the  worker  is 
compensated  at  a  rate  of  not  less  than 
IV^  times  the  basic  rate  of  pay  for  all 
hours  worked  in  excess  of  8  hours  in  any 
calendar  day  or  40  hours  in  the  work 
week.  These  requirements  do  not  apply 
to  the  purchases  of  supplies  or  materials 
or  articles  ordinarily  available  on  the 
open  market,  or  contracts  for 
transportation  or  transmission  of 
intelligence. 

(5)  The  contract  shall  include  notice  of 
FNS  requirements  and  regulations 
pertaining  to  reporting  and  patent  rights 
under  any  contract  involving  research, 
developmental,  experimental  or 
demonstration  work  with  respect  to  any 
discovery  or  invention  which  arises  or  is 
developed  in  the  course  of  or  under  such 
contract,  and  of  FNS  requirements  and 
regiilations  pertaining  to  copyrights  and 
ri^ts  in  data. 

All  negotiated  contracts  (except  those 
awarded  by  small  purchases 
procedures)  awarded  by  institutions 
shall  include  a  provision  to  the  effect 
that  the  institution,  FNS,  the  Comptroller 
General  of  the  United  States  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  books, 
documents,  papers,  and  records  of  the 
contractor  which  are  directly  pertinent 
to  that  specific  contract,  for  the  purpose 
of  making  audit,  examination,  excerpts, 
and  transcriptions.  Institutions  shall 
require  contractors  to  maintain  all 
required  records  for  three  years  after 
institutions  make  Rnal  payment  and  all 
other  pending  matters  are  closed. 

(6)  Contracts  and  subcontracts  of 
amounts  in  excess  of  $100,000  shall 
contain  a  provision  which  requires 
compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  under  Section '306  of  the  Clean 
Air  Act  (42  U.S.C.  1837(h)),  Section  508 
of  the  Clean  Water  Act  (33  U.S.C.  1368), 


Executive  Order  11738,  and 
Environmental  Protection  Agency 
regulations  (40  CFR  Part  15),  which 
prohibit  the  use  under  non-exempt 
Federal  contracts,  grants  or  loans  of 
facilities  included  on  the  EPA  List  of 
Violating  Facilities.  The  provision  shall 
require  reporting  of  violations  to  FNS 
and  to  the  U.S.  EPA  Assistant 
Administrator  for  Enforcement  (EN- 
329). 

(7)  Contracts  shall  recognize 
mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  State  energy  efficiency 
conservation  plan  issued  in  compliance 
with  the  Energy  Policy  and 
Conservation  Act  (P.L.  94-163). 

(m)  Institutions  shall  maintain  a 
contract  administration  system  insuring 
that  contractors  perform  in  accordance 
with  the  terms,  conditions,  and 
specifications  of  their  contracts  or 
purchase  orders. 

§  226.24  Free  and  reduced-price  meals. 

(a)  The  State  agency  shall  require 
each  institution  to  submit,  at  the  time 
the  institution  applies  for  Program 
participation,  a  writen  policy  statement 
concerning  free  and  reduced-price  meals 
to  be  used  uniformly  in  all  child  care 
facilities  imder  its  jurisdiction  as 
required  in  this  section.  Institutions  shall 
not  be  approved  for  participation  nor 
agreements  renewed  unless  the  free  and 
reduced-price  policy  statement  has  been 
approved.  Pending  approval  of  a 
revision  of  a  policy  statement,  the 
existing  policy  shall  remain  in  effect. 

(b)  Sponsoring  organizations  of  day 
care  homes  (which  may  not  serve  meals 
at  a  separate  charge  to  children)  and 
other  institutions  which  elect  to  serve 
meals  at  no  separate  charge,  shall 
develop  a  policy  statement  consisting  of 
an  assurance  to  the  State  agency  that  all 
children  are  served  the  same  meals  at 
no  separate  charge,  regardless  of  race, 
color,  or  national  origin,  and  that  there 
is  no  discrimination  in  the  course  of  the 
food  service. 

(c)  Independent  centers  and 
sponsoring  organizations  of  centers 
which  charge  separately  for  meals  shall 
develop  a  policy  statement  for 
determining  eligibility  for  free  and 
reduced-price  meals  which  shall  include 
the  following: 

(1)  The  specific  criteria  to  be  used  in 
determining  eligibility  for  free  and 
reduced-price  meals.  The  institution’s 
standards  of  eligibility  shall  conform  to 
the  State’s  income  standards. 

(2)  A  description  of  the  method  or 
methods  to  be  used  in  accepting 
applications  from  families  for  free  and 
reduced-price  meals. 


4992  Federal  Register  /  Vol.  45.  No.  15  /  Tuesday.  January  22,  1980  /  Rules  and  Regulations 


(3)  A  description  of  the  method  or 
methods  to  be  used  to  collect  payments 
from  those  children  paying  the  full  or 
reduced  price  of  the  meal  which  will 
protect  the  anonymity  of  the  children 
receiving  a  free  or  reduced-price  meal. 

(4)  An  assurance  which  provides  that 
the  institution  will  establish  a  hearing 
procedure  for  challenging,  for  cause, 
eligibility  for  free  and  reduced-price 
meals:  (i)  A  simple,  publicly  announced 
method  for  a  family  to  make  an  oral  or 
written  request  for  a  hearing;  (ii)  an 
opportunity  for  the  family  to  be  assisted 
or  represented  by  an  attorney  or  other 
person  in  presenting  its  appeal;  (iii)  an 
opportunity  to  examine,  prior  to  and 
during  the  hearing,  the  documents  and 
records  presented  to  support  the 
decision  under  appeal;  (iv)  that  the 
hearing  shall  be  held  with  reasonable 
promptness  and  convenience  to  the 
family  and  that  adequate  notice  shall  be 
given  to  the  family  as  to  the  time  and 
place  of  the  hearing;  (v)  an  opporbmity 
for  the  family  to  present  oral  or 
documentary  evidence  and  arguments 
supporting  its  position;  (vi)  an 
opportunity  for  the  family  to  question  or 
refute  any  testimony  or  other  evidence 
and  to  confront  and  cross-examine  any 
adverse  witnesses;  (vii)  that  the  hearing 
shall  be  conducted  and  the 
determination  made  by  a  hearing  official 
who  did  not  participate  in  making  the 
initial  decision;  (viii)  the  determination 
of  the  hearing  official  shall  be  based  on 
the  oral  and  documentary  evidence 
presented  at  the  hearing  and  made  a 
part  of  that  hearing  record;  (ix)  that  the 
family  and  any  designated 
representatives  shall  be  notified  in 
writing  of  the  decision  of  the  hearing 
official;  (x)  that  a  written  record  shall  be 
prepared  with  respect  to  each  hearing, 
which  shall  include  the  decision  under 
appeal,  any  documentary  evidence  and 

a  summary  of  any  oral  testimony 
presented  at  the  hearing,  the  decision  of 
the  hearing  official,  including  the 
reasons  therefor,  and  a  copy  of  the 
notification  to  the  family  of  the  decision 
of  the  hearing  official;  and  (xi)  that  such 
written  recoil  of  each  hearing  shall  be 
preserved  for  a  period  of  three  years 
and  shall  be  available  for  examination 
by  the  family  or  its  representatives  at 
any  reasonable  time  and  place  during 
such  period. 

(5)  An  assiu'ance  that  there  will  be  no 
overt  identification  of  free  and  reduced- 
price  meal  recipients  and  no 
discrimination  against  any  child  on  the 
basis  of  race,  color,  or  national  origin. 

(6)  An  assurance  that  the  charges  for 
a  reduced-price  lunch  or  supper  will  not 
exceed  20  cents,  that  the  charge  for  a 
reduced-price  breakfast  will  not  exceed 


10  cents,  and  that  the  charge  for  a 
reduced-price  supplement  will  not 
exceed  5  cents. 

(d)  The  hearing  procedure  prescribed 
under  paragraph  (c)(4)  of  this  section 
shall  be  followed  when  an  institution 
challenges  for  cause  the  continued 
eligibility  of  any  child  for  free  or 
reduced-price  meals.  While  the 
challenge  is  pending,  the  child  shall 
continue  to  receive  the  free  or  reduced- 
price  meals  to  which  he  is  entitled  under 
the  eligibility  standards  announced  by 
the  institution  based  upon  the 
information  supplied  in  the  application 
made  by  the  fairly. 

(e)  Each  institution  shall  annually 
provide  the  information  media  serving 
the  area  from  which  the  institution 
draws  its  attendance  with  a  pub}ic 
release.  The  release  issued  by  all 
sponsoring  organizations  of  day  care 
homes,  and  by  other  institutions  which 
elect  not  to  charge  separately  for  meals, 
shall  announce  ffie  availability  of  meals 
at  no  separate  charge.  The  release 
issued  by  institutions  which  charge 
separately  for  meals  shall  announce  the 
availability  of  free  and  reduced-price 
meals  to  children  meeting  the  approved 
eligibility  criteria.  All  media  releases 
shall  state  that  meals  are  available  to  all 
emolled  children  without  regard  to  race, 
color,  or  national  origin. 

(f)  Free  and  reduced-price  meal 
eligibility  reports  by  institutions  to  State 
agencies  shall  be  based  on  family-size 
and  income  information  established  not 
more  than  12  months  prior  to  reporting. 

(g)  Sponsoring  organizations  for 
family  day  care  homes  shall  ensure  that 
no  separate  charge  for  food  service  is 
imposed  on  families  of  children  enrolled 
in  participating  family  day  care  homes. 

Subpart  F— Food  Service  Equipment 
Provisions 

§  226.25  Food  servico  oquipmont 
assistance. 

(a)  Apportionment  of  food  services 
equipment  assistance  funds  to  States. 

For  each  fiscal  year,  the  Secretary  shall 
make  food  service  equipment  assistance 
payments  to  each  State  from  any 
Federal  funds  made  available  for  the 
purchase  and  rental  of  equipment  to  be 
used  in  the  Program.  Such  payments 
shall  be  apportioned  among  the  States 
on  the  basis  of  the  ratio  of  the  number  of 
children  below  age  6  who  are  members 
of  families  that  satisfy  the  income 
standards  for  free  and  reduced-price 
meals  to  the  number  of  such  children  in 
all  States.  If  any  State  cannot  utilize  ail 
the  funds  allocated  to  it  under  this 
section,  the  Department  shall  make 
reallocations  to  the  remaining  States  in 


the  manner  set  forth  in  this  paragraph 
for  allocation  of  funds. 

(b)  Payment  of  food  service 
equipment  assistance  funds  to  States. 
Food  service  equipment  funds  to  be  paid 
to  any  State  shall  be  made  available  by 
means  of  Letter  of  Credit  issued  by  FNS 
'in  favor  of  the  State  agency.  The  State 
agency  shall  use  these  funds  in 
accordance  with  §  226.4(i). 

(c)  Notification  of  available  funds. 
Within  30  days  of  notification  by  FNS  to 
the  State  agency  of  the  amount  (rf  funds 
available  for  food  service  equipment 
assistance,  the  State  agency  shall  notify 
each  institution  of  the  availability  of 
food  service  equipment  assistance,  of 
the  criteria  for  determining  which 
institutions  are  especially  needy,  of 
procedures  for  application  for 
assistance,  and  of  the  application 
deadline  date. 

(d)  Matching  of  food  service 
equipment  assistance  funds.  Payment  to 
any  State  of  funds  allocated  under  this 
paragraph  for  any  fiscal  year  shall  be 
made  upon  condition  that  at  least  one- 
fourth  of  the  cost  of  equipment  financed 
under  this  section  shall  be  financed  from 
sources  within  the  State,  except  that  this 
condition  shall  not  apply  to  equipment 
obtained  for  institutions  that  are 
especially  needy,  as  defined  in  the 
approved  State  Plan  of  Child  Care  Food 
Program  Operations.  Payment  made  by 
FNS  to  State  agencies  and  by  State 
agencies  to  institutions  may  be  matched 
either  by  the  recipient  institution  or  from 
other  State  or  local  sources  and 
payments.  Fimds  from  sources  within 
the  State  may  include  any  source  of 
State  or  local  funds. 

(e)  Use  of  food  service  equipment 
assistance  funds.  Food  service 
equipment  assistance  funds  shall  be 
used  by  State  agencies  to  reimburse 
institutions  for  the  cost  of  purchasing  or 
renting  equipment,  other  than  land  or 
building,  to  establish,  maintain,  and 
expand  food  service  operations  under 
the  Program. 

(f)  Application  approval  procedures 
and  priorities.  Any  institution  which  has 
applied  for  or  is  participating  in  the 
Program  may  apply  to  die  State  agency 
for  food  service  equipment  assistance. 
Each  State  agency  shall  establish  an 
application  deadline  date  to  ensure  that 
applications  from  eligible  institutions 
have  an  equal  opportimity  for 
consideration  on  the  basis  of  these 
criteria:  (1)  the  need  of  the  institution  for 
Federal  financial  assistance  to  acquire 
food  service  equipment,  (2)  the  necessity 
for  the  equipment  for  which  application 
is  made  to  operate  an  adequate  food 
service,  (3)  the  number  and  need  of  the 
children  enrolled  in  the  Program,  (4)  the 
extent  to  which  the  equipment  for  which 
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application  is  made  will  be  used  in  the 
Program,  and  (5)  the  amount  of  funds 
available  to  the  State  agency.  Each 
institution  which  submits  an  application 
shall  be  notified  within  30  caleiidar  days 
as  to  whether  the  application  is 
complete  and  correct  All  applications 
‘received  by  the  application  deadline 
date  shall  be  approved  or  disapproved 
within  60  calendar  days,  of  this  date. 
Each  State  agency  shall  ensure  that 
applications  from  institutions  with  no 
equipment  or  grossly  inadequate 
equipment  are  acted  upon  before 
applications  from  other  institutions. 
Applications  received  after  the  deadline 
date  may  be  approved,  but  shall  be 
accorded  a  lower  priority  than  those 
applications  received  by  such  date. 

(g)  Direct  disbursement  The  State 
agency  may  disburse  food  service 
equipment  assistance  funds  directly  to  a 
supplier  of  food  service  eqmpment  if  the 
funds  are  used  to  purchase  equipment 
for  an  institution  Aat  (1)  meets  all  the 
requirements  for  participation  except  for 
the  licensing  requirements,  and  (2) 
satisfres  all  the  requiremmits  for 
licensing,  except  for  a  requirement  for 
food  service  equipment.  The  State 
agency  shall  retain  legal  title  to  the 
equipment  until  the  State  agency  and 
the  institution  sign  an  agreement 
authorizing  the  institution  to  participate 
in  the  Program. 

(h)  Reserve  fund.  The  State  agency 
may  keep  in  reserve  up  to  10  percent  of 
its  annual  food  service  equipment 
assistance  allocation  for  disbursement 
to  institutions  meeting  the  criteria  of 
paragraph  (g)  of  this  section  and  to 
approved  institutions  which  require 
immediate  equipment  acquisition  or 
replacement  in  order  to  initiate  or 
continue  food  service  under  the 
Program.  Funds  thus  reserved  shall  be 
disbursed  in  accordance  with  the 
provisions  of  this  section,  except  that 
the  State  agency  may  approve 
applications  of  institutions  meeting  the 
criteria  of  this  paragraph  at  any  time 
during  the  Hscal  year  and  without 
consideration  of  the  equipment  needs  of 
other  institutions.  Institutions  meeting 
these  criteria  shall  also  be  eligible  to 
receive  food  service  equipment 
assistance  from  funds  which  have  not 
been  reserved.  The  State  agency  may,  at 
any  time  during  the  fiscal  year, 
withdraw  funds  from  reserve  in  order  to 
satisfy  identified  equipment  needs  of 
institutions  not  meeting  the  criteria  of 
this  paragraph. 

(i)  Agreements.  Institutions  approved 
for  food  service  equipment  assistance 
shall  enter  into  a  written  agreement  with 
the  State  agency.  The  institution  shall 
agree  to:  (1)  Participate  in  the  food 


service  aspect  of  the  Program,  (2) 
maintain  ^11  and  accurate  records  to 
account  for  the  costs  of  the  equipment 
and  receipt  and  use  of  all  equipment 
assistance  funds,  and  retain  such 
recoil  for  a  period  of  three  years  after 
final  disposition,  (3)  bear  the  portion  of 
the  purchase  price  as  is  agreed  upon,  (4) 
use  purchased  or  rented  equipment 
acquired  in  whole  or  in  part  with 
Federal  funds,  principally  in  connection 
with,  the  institution's  nonprofit  food 
service,  and  (5)  comply  with  the 
provisions  of  §  226.23  and  226.24  of  this 
part  where  personal  property  is 
acquired  with  food  service  equipment 
assistance  funds.  State  agencies  shall 
ensure  that  agreements  with  institutions, 
as  a  minimum,  are  in  accordance  with 
this  section. 

(j)  Equipment  assistance 
reimbursement  payments.  Equipment 
assistance  payments  may  be  made  to 
reimburse  institutions  for  the  purchase 
or  rental  cost,  including  delivery  and 
installation  charges,  of  the  equipment 
described  on  the  application  approved 
by  the  State  agency.  Total  payments 
made  to  institutions  may  not  exceed  the 
total  cost  of  the  equipment  acquired, 
including  transportation  and  installation 
charges;  however,  on  a  statewide  basis, 
total  payments  made  to  institutions 
other  than  especially  needy  institutions 
shall  not  exceed  three-fou^s  of  the 
total  costs. 

(k)  Foodservice  equipment  assistance 
reimbursement  procedure.  Each  State 
agency  shall  require  each  approved 
institution  to  submit  a  reimbursement 
voucher  for  equipment  acquired.  Each 
reimbursement  voucher  shall  be 
accompanied  by  a  copy  of  the  bill, 
invoice,  other  evidence  of  purchase  or 
rental  and  shaU  be  made  part  of  the 
institution's  case  file  maintained  by  the 
State  agency  for  a  period  of  three  years 
after  final  disposition.  In  submitting  a 
reimbursement  voucher  for  equipment, 
each  institution  shall  certify  that  the 
voucher  is  true  and  correct,  that  the 
equipment  has  been  installed  and  is 
operating  in  the  capacity  for  which  it 
was  acquired,  that  records  are  available 
to  support  the  voucher,  and  that 
payment  has  not  been  received. 

$  226.26  Property  management 
requirements. 

(a)  This  section  prescribes  policies 
and  procedures  governing  title,  use,  and 
disposition  of  personal  property 
obtained  by  an  institution  by  purchase, 
whose  cost  was  borne  in  whole  or  in 
part  with  food  service  equipment 
assistance  funds.  Institutions  shall 
follow  the  property  management 
policies  and  procedures  prescribed  by 
the  State  agency. 


(b)  The  following  requirements  shall 
be  observed  in  acquiring,  using  and 
disposing  of  nonexpendable  personal 
property. 

(1)  When  nonexpendable  personal 
property  is  acquired  by  an  institution  in 
whole  or  in  part  with  equipment 
assistance  fimds,  title  shall  be  vested  in 
the  institution. 

(2)  The  institution  shall  retain  such 
property  in  the  Program  as  long  as  the 
State  agency  decides  that  there  is  a 
need  for  su^  property  to  accomplish  the 
purposes  of  the  Program  whether  or  not 
the  institution’s  food  service  continues 
to  be  supported  by  Federal  funds. 

(3)  When  there  is  no  longer  a  need  for 
such  property  to  accomplish  the  purpose 
of  the  Program,  the  institution  shall  use 
the  property  in  connection  with  other 
Federal  programs  it  administers.  Priority 
shall  be  given  to  Federal  programs 
administered  by  the  Department  over 
the  programs  administered  by  other 
Federal  agencies.  Approval  from  the 
Department  or  State  agency,  as 
applicable,  must  be  obtained  by  the 
institution  prior  to  using  equipment 
acquired  with  food  service  equipment 
assistance  funds  for  programs  of  other 
Federal  agencies.  When  the  institution 
no  longer  has  need  for  such  property  in 
any  of  its  federally  assisted  programs, 
the  property  may  be  use  for  the 
institution's  own  official- activities.  In 
such  situations,  the  institution  may  use 
the  property  without  reimbursement  to 
the  State  agency,  or  sell  the  property 
and  retain  the  proceeds  if  the  property 
had  an  acquisition  costs  of  less  than 
$1,000  per  unit.  In  the  case  of  other 
property,  the  institution  may  retain  the 
property  for  its  own  use,  provided  that  a 
fair  compensation  is  made  to  FNS  for 
the  Federal  share  of  the  property.  The 
amount  of  compensation  shall  be 
computed  by  applying  the  percentage  of 
Federal  participation  in  the  cost  of  the 
property  to  the  current  fair  market  value 
of  the  property.  If  the  institution  has  no 
need  for  the  property,  disposition  shall 
be  made  as  follows: 

(i)  if  the  property  had  an  acquisition 
cost  of  $1,000  or  more  per  unit  the 
institution  shall  request  disposition 
instructions  from  the  State  agency.  If  the 
State  agency  has  no  need  for  the 
property,  the  availability  of  the  property 
shall  be  reported  to  the  General  Service 
Administration  (GSA)  by  the 
Department  to  determine  whether  a 
requirement  for  the  property  exists  in 
other  Federal  programs.  FNS  shall  issue 
instructions  to  the  State  agency  within 
120  days  following  the  receipt  of  the 
request.  If  the  institution  is  instructed  to 
ship  the  property  elsewhere,  the 
institution  shall  be  reimbursed  by  the 
State  agency  where  applicable,  with  an 
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amount  which  is  computed  by  applying 
the  percentage  of  the  institution’s 
participation  in  the  cost  of  the  property 
to  the  current  fair  market  value  of  the 
property,  plus  any  reasonable  shipping 
or  interim  storage  costs  incurred,  if  the 
institution  is  instructed  to  otherwise 
dispose  of  the  property,  the  institution 
shall  be  reimbursed  by  the  State  agency 
for  the  costs  incurred  in  the  disposition. 
If  disposition  instructions  are  not  issued 
within  120  days  after  reporting,  the 
institution  shall  sell  the  property  and 
reimburse  the  Department  in  an  amount 
which  is  computed  by  applying  the 
percentage  of  Federal  participation  in 
the  cost  of  the  property  to  the  sales 
proceeds.  Further,  the  institution  may  be 
permitted  to  deduct  and  retain  from  the 
Federal  share  $100  or  10  percent  of  the 
proceeds,  whichever  is  greater,  for  the 
institution's  selling  and  handling 
expenses. 

(ii)  When  the  State  agency  determines 
that  nonexpendable  personal  property 
with  an  acquisition  cost  of  $1,000  or 
more  Hnanced  with  food  service 
equipment  assistance  funds  is  unique  or 
difficult  or  costly  to  replace,  the  State 
agency  may  reserve  the  rights  to  require 
the  institution  to  transfer  title  to 
property  to  the  State  agency  or  to  a  third 
party  subject  to  the  following 
provisions: 

(A)  The  right  to- require  the  transfer  of 
title  may  be  reserved  only  by  means  of 
an  express  special  condition  in  the 
agreement  or,  if  approval  for  the 
acquisition  of  the  property  is  given  after 
the  agreement  is  executed,  by  the  means 
of  a  written  stipulation  at  the  time  the 
approval  is  given. 

(B)  The  property  shall  be 
appropriately  identified  in  the  award 
document  or  otherwise  made  known  to 
the  institution. 

(C)  FNS  or  the  State  agency  shall  not 
exercise  this  right  until  the  institution  no 
longer  needs  the  property  in  the 
Program.  That  need  will  be  deemed  to 
end  on  the  date  of  termination  of  the 
agreement,  unless  the  institution 
continues  to  conduct  a  food  service  after 
the  date  and  demonstrates  to  the  State 
agency  a  continued  need  for  the 
property  in  its  food  service. 

(D)  The  State  agency  shall  issue 
disposition  instructions  within  120  days 
after  the  completion  of  the  need  for  the 
property  under  the  Program.  If 
instructions  are  not  issued  within  this 
120  day  period,  the  State  agency’s  right 
shall  lapse,  and  the  institution  shall 
apply  the  applicable  standards 
contained  in  paragraphs  (b](2]  and  (3)  of 
this  section. 

(4)  The  institution’s  property 
management  standards  for  non¬ 
expendable  personal  property  shall  also 


include  the  following  procedural 
requirements; 

(i)  Property  records  shall  be 
maintained  accurately  and  provide  for: 
(A)  a  description  of  the  property;  (B) 
manufacturer’s  serial  number  or  other 
identification  number,  (C)  acquisition 
date  and  costs;  (D)  source  of  the 
property;  (E)  percentage  of  food  service 
equipment  assistance  funds  used  in  the 
purchase  of  the  property;  (F)  location, 
use,  and  condition  of  the  property;  and 
(G)  ultimate  disposition  data  including 
sales  price  or  the  method  used  to 
determine  current  fair  market  value  if 
the  institution  reimburses  the 
Department  for  its  share. 

(ii)  A  physical  inventory  of  property 
shall  be  taken  and  the  results  reconciled 
with  the  property  records  at  least  once 

‘  evey  two  years  to  verify  the  existence, 
current  utilization,  and  continued  need 
for  the  property. 

(iii)  A  control  system  shall  be  in  effect 
to  ensure  adequate  safeguards  to 
prevent  loss,  damage,  or  the  theft  of  the 
property.  Any  loss,  damage,  or  the  theft 
of  nonexpendable  property  shall  be 
investigated  and  fully  documented.  The 
institution  shall  be  responsible  for 
replacing  or  repairing  (with  funds  of  the 
institution]  property  which  is  lost, 
damaged,  or  destroyed  due  to  negligence 
by  the  institution. 

(iv)  Adequate  maintenance 

.  procedures,  including  those 

recommended  by  the  manufacturer  shall 
be  implemented  to  keep  the  property  in 
good  condition. 

(v)  Adequate  sales  procedures  shall 
be  established  for  unneeded  property 
which  would  provide  for  competition  to 
the  extent  practicable  and  result  in  the 
highest  possible  return. 

(c)  The  institution  may,  at  its  option, 
either  retain  or  sell  items  of  expendable 
personal  property  when  no  longer 
needed  for  any  federally  sponsored 
activity  (including  activities  sponsored 
by  other  Federal  agencies). 
Compensation  to  the  Department  is 
required  if  the  aggregate  fair  market 
value  of  all  of  those  items  of  expendable 
personal  property  acquired  with 
equipment  assistance  funds  exceeds 
$1,000  when  no  longer  needed  for  any 
federally  sponsored  activity.  The 
amount  of  compensation  shall  be 
computed  by  applying  the  percentage  of 
Federal  participation  in  the  cost  of  the 
original  property  to  the  current  fair 
market  value  of  items  retained  and  to 
the  sales  proceeds  of  items  sold. 

(d)  Compensation  for  the  Federal 
share  of  property  made  by  institutions  to 
the  State  agency  shall  be  returned  to 
FNS,  except  that  food  service  equipment 
assistance  monies  returned  in  the  same 
fiscal  year  that  the  monies  were  paid 


may  be  used  by  the  State  agency  under 
§  226.25. 

Subpart  G— Other  Provisions 

§  226.27  other  provisions. 

(a)  Grant  closeout  procedures.  Grant 
closeout  procedures  for  the  Program 
shall  be  in  accordance  with 
Attachments  K  and  L  of  the  OfHce  of 
Management  and  Budget  Circular  A-110 
(41  FR  32016,  July  30, 1976),  or 
Attachment  L  of  the  OfBce  of 
Management  and  Budget  Circular  A-102 
(42  FR  45828,  September  12, 1977). 

(1)  Termination  for  cause.  FNS  may  ^ 
terminate  a  State  agency’s  participation 
in.  the  Program  in  whole,  or  in  part, 
whenever  it  is  determined  that  the  State 
agency  has  failed  to  comply  with  the 
conditions  of  the  Program.  FNS  shall 
promptly  notify  the  State  agency  in 
writing  of  the  termination,  the  reasons 

for  the  termination  and  the  effective 
date.  A  State  agency  shall  terminate  the 
Program  participation  of  an  institution 
or  facility  by  written  notice  whenever  if 
is  determined  by  FNS  or  the  State 
agency  that  the  institution  or  facility  has 
failed  to  comply  with  the  conditions  of 
the  Program. 

(2)  Termination  for  convenience.  FNS 
or  the  State  agency  may  terminate  the 
State  agency’s  participation  in  the 
Program  when  both  parties  agree  that 
the  continuation  of  the  Program  would 
not  produce  beneficial  results 
commensurate  with  the  further 
expenditure  of  funds.  The  two  parties 
shall  agree  upon  the  termination 
conditions,  including  the  effective  date 
and,  in  the  case  of  partial  termination, 
the  portion  to  be  terminated.  The  State 
agency  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  FNS 
shall  allow  full  credit  to  the  State 
agency  for  the  Federal  share  of 
noncancellable  obligations,  properly 
incurred  by  the  State  agency,  or  FNSRO 
where  applicable.  FNSRO  or  the  State 
agency  may  terminate  an  institution’s 
participation  in  accordance  with  these 
provisions. 

(b)  State  requirements.  Nothing 
contained  in  this  part  shall  prevent  a 
State  agency  from  imposing  additional 
requirements  for  participation  in  the 
Program  which  are  not  inconsistent  with 
the  provisions  of  this  part;  however,  any 
additional  requirements  shall  be 
approved  by  FNSRO  and  may  not  deny 
the  Program  to  an  eligible  institution. 

(c)  Value  of  assistance.  The  value  of 
assistance  to  children  under  the 
Program  shall  not  be  considered  to  be 
income  or  resources  for  any  purposes 
under  any  Federal  or  State  laws. 
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including,  but  not  limited  to  laws 
relating  to  taxation,  welfare,  and  public 
assistance  programs. 

(d)  Maintenance  of  effort.  Expenditure 
of  funds  from  State  and  local  sources  for 
the  maintenance  of  food  programs  for 
children  shall  not  be  diminished  as  a 
result  of  funds  received  under  the  Act. 

(e)  Fraud  penalty.  Whoever 
embezzles,  willfully  misapplies,  steals, 
or  obtains  by  fraud  any  funds,  assets,  or 
property  that  are  the  subject  of  a  grant 
or  other  form  of  assistance  under  this 
part,  whether  received  directly  or 
indirectly  from  the  Department  or 
whoever  receives,  conceals,  or  retains 
such  funds,  assets,  or  property  to  his  use 
or  gain,  knowing  such  funds,  assets,  or 
property  have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall,  if  such  funds,  assets,  or  property 
are  of  the  value  of  $100  or  more,  be  Hned 
not  more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both,  or  if,  such 
funds,  assets,  or  property  are  of  a  value 
of  less  than  $100,  shall  be  Hned  not  more 
than  $1,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

§  226.28  Program  information. 

Persons  desiring  information 
concerning  the  Program  may  write  to  the 
appropriate  State  agency  or  Regional 
Office  of  FNS  as  indicated  below: 

(a)  In  the  States  of  Connecticut, 

Maine,  Massachusetts,  New  Hampshire, 
Rhode  Island,  and  Vermont:  New 
England  Regional  Office,  FNS,  U.S. 
Department  of  Agriculture,  33  North 
Avenue,  Burlington,  MA  01803. 

(b)  In  the  States  of  Delaware,  District 
of  Columbia,  Maryland,  New  Jersey, 

New  York,  Pennsylvania,  Puerto  Rico, 
Virginia,  Virgin  Islands,  and  West 
Virginia:  Mid-Atlantic  Regional  OfHce, 
FNS,  U.S.  Department  of  Agriculture, 

One  Vahlsing  Center,  Robbinsville,  NJ 
08691. 

(c)  In  the  States  of  Alabama,  Florida. 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee:  Southeast  Regional  OfHce, 
FNS,  U.S.  Department  of  Agriculture, 

1100  Spring  Street  NW,  Atlanta,  GA 
30309. 

(d)  In  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio  and 
Wisconsin:  Midwest  Regional  OfHce, 
FNS,  U.S.  Department  of  Agriculture,  536 
South  Clark  Street,  Chicago,  IL  60605. 

(e)  In  the  States  of  Colorado,  Iowa, 
Kansas,  Missouri,  Montana,  Nebraska, 
North  Dakota,  South  Dakota,  Utah  and 
Wyoming;  Mountain  Plains  Regional 
Office,  FNS,  U.S.  Department  of 
Agriculture,  2420  West  26th  Avenue, 
rogm  430,  Denver.  CO  30211. 

(f)  In  the  States  of  Arkansas, 

Louisiana.  New  Mexico,  Oklahoma  and 


Texas:  Southwest  Regional  OfHce,  FNS, 
U.S.  Department  of  Agriculture,  1100 
Commerce  Street,  room  5-C-30,  Dallas, 
TX  75242. 

(g)  In  the  States  of  Alaska,  American 
Samoa,  Arizona,  California,  Guam, 
Hawaii,  Idaho,  Nevada,  Oregon.  Trust 
Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and 
Washington;  Western  Regional  Office, 
FNS,  U.S.  Department  of  Agriculture,  550 
Kearny  Street,  room  400,  San  Francisco. 
CA  94108. 

§  226.29  Implementation. 

(a)  Except  where  otherwise  specified 
in  this  section,  all  provisions  of  this  rule 
shall  become  effective  on  May  1, 1980. 

(b)  The  State  agency  shall,  by  April  1, 
solicit  each  institution’s  choice  of  either 
USDA-donated  commodities  or  cash-in- 
lieu  of  commodities.  Should  the  results 
of  this  survey  suggest  that  the 
distribution  of  commodities  to  the  small 
number  of  institutions  requesting  them 
would  be  impracticable,  the  State 
agency  may,  by  May  1.  after 
consultation  with  the  State  distributing 
agency,  request  permission  from  FNS  to 
provide  cash-in-lieu  of  commodities  to 
all  institutions.  Through  June  30. 1980, 
State  agencies  shall  continue  to  provide 
either  cash-in-lieu  of  commodities  to  all 
institutions  or  commodities  to  all 
institutions  in  accordance  with  the 
program  regulations  of  June  25, 1976. 

The  commodity  provisions  of  the  final 
rule  shall  be  implemented  by  all  State 
agencies  on  July  1. 1980. 

(c)  Prior  to  May  1.  State  agencies  shall 
inform  all  participating  institutions  of 
their  new  responsibilities  under  the 
program.  FNS  will  provide  prototype 
materials  to  assist  States. 

(d)  By  May  1.  the  State  agency  shall: 

(1)  Complete  the  outreach  mailing 
mandated  by  §  226.7(f]. 

(2)  Execute  with  each  institution  an 
addendum  to  the  Program  agreement 
effective  for  the  period  May  1, 1980 — 
September  30, 1980,  and  incorporating; 

(i)  the  provisions  of  this  rule; 

(ii)  the  institutional  choices 
determined  under  S226.7(b)(10)  and 
S226.10(a];  and 

(hi)  and  administrative  budget  for 
sponsoring  organizations  of  day  care 
homes. 

(3)  Notify  each  institution  of  the 
availability  of  food  service  equipment 
assistance,  the  State  agency's  criteria 
for  determining  which  institutions  are 
especially  needy,  and  procedures  for 
application  for  assistance.  (The  State 
agency  need  not  establish  a  food  service 
equipment  assistance  application 
deadline  for  Fiscal  Year  1980.  It  may 
make  direct  disbursements  to  suppliers 
of  food  service  equipment  in  accordance 


with  §  226.25(g)  at  any  time  following 
publication  of  this  rule.  Should  the  State 
agency  decide  to  establish  a  reserve 
fund,  as  provided  for  in  §  226J25(h),  for 
Fiscal  Year  1980,  the  fund  shall  not 
exceed  10  percent  of  the  unobligated 
balance  of  the  State’s  apportionment  on 
the  date  the  fund  is  established.) 

(4)  Begin  evaluating  requests  for  start¬ 
up  assistance  in  accordance  with 

§  226.13(b). 

(5)  Institute  alternate  approval 
procedures  as  provided  in  $  226.7(d)(2). 

(e)  The  reimbursement  systems, 
except  for  advances,  and  rates 
established  by  this  rule  are  effective  for 
all  claims  for  reimbursement  for  the 
month  of  May,  1980,  and  for  each  month 
thereafter.  State  agencies  shall  process 
and  pay  claims  for  May  and  following 
months  in  accordance  with  the 
timeframes  established  by  §  226.8(j). 

(f)  The  institution  appeal  procedure  of 
§  226.7(j)  shall  become  effective  with 
regard  to  all  appealable  actions  taken 
by  the  State  agency  on  or  after  May  1, 
1980.  The  date  of  receipt  of  the  State 
agency’s  notice  of  action  by  the 
institution,  not  the  dates  of  the  operating 
period  covered  by  the  action,  shall 
determine  whether  the  appeal 
provisions  are  applicable  to  the  action. 

(g)  By  July  1,  State  agencies  shall 
disburse  the  first  advance  payment  to 
each  institution  whose  request  for 
advance  was  received  by  June  1.  The 
first  advance  payment  shall  be  issued  to 
each  institution  whose  request  was 
received  after  June  1  within  30  calendar 
days  of  the  date  of  receipt.  All 
subsequent  advances  are  payable  by  the 
first  day  of  each  month  of  operation. 

(h)  The  prohibitions  of  S  226.9(b)  shall 
be  effective  for  the  period  May  1, 1980- 
September  30, 1980,  only  if  they  do  not 
conflict  with  the  audit  section  of  the 
State  agency’s  Plan  of  Child  Care  Food 
Program  Operations  for  fiscal  year  1980. 

(i)  Alternate  child  care  standards 
approval  granted  by  the  State  agency  to 
any  child  care  facility  or  independent 
center  under  the  Program  regulations 
published  on  June  25, 1976,  shall  be 
sufficient  for  the  purpose  of  establishing 
eligibility  until  September  30, 1980. 

(j)  FNS  may  grant  State  agencies 
extensions  not  to  exceed  60  calendar 
days  for  implementation  of  all 
provisions  cited  in  this  section,  except 
the  effective  dates  for  reimbursement 
rates  and  systems  (Paragraph  (e)),  and 
the  provisions  referenced  in  Paragraphs 
(b).  (c),  and  (d)(2)  if  serious  problems  are 
encountered  which  make 
implementation  in  accordance  with  this 
section  infeasible.  State  agencies 
seeking  an  extension  for  implementation 
of  advance  payment  provisions  shall  be 
submitted  to  FNS  not  later  than  45  days 
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prior  to  the  implementation  date 
specified  in  this  section.  Each  such 
request  submitted  by  State  agencies 
shall  be  accompanied  by  a  detailed 
justification,  outlining  the  reason  for  the 
delay  and  must  include  an  alterative 

scheduled  for  implementation  of  the  < 

delayed  provisionfs). 

(k)  With  the  foDowing  exceptions,  all 

eligibility,  administrative,  and  operating  _ 

requirements  established  by  this  rule  for 
institutions  and  day  care  facilities  shall 
become  effective  on  May  1, 1980: 

(l)  Sponsoring  organizations  shall 
execute  agreements  with  all  day  care 
homes  under  their  jurisdiction  in 
accordance  with  §  226.19(b)  by  July  1, 

1980.  However,  the  provisions  of 

§  226.19(b)  shall  become  effective  on 
May  1, 1980. 

(2)  Between  May  1, 1980,  and 
September  30, 1980,  each  sponsoring 

organization  shall  conduct  not  less  than  > 

one  review  of  each  child  care  center  and 
day  care  home  under  its  jurisdiction  and 

not  less  than  two  reviews  of  each  , 

outside-school-hours  care  center  under 
its  jurisdiction,  unless  the  sponsoring 
organization  will,  between  October  1, 

1979,  and  September  30, 1980,  otherwise 
conduct  all  of  the  reviews  required  in 
§  226.17(d)(4). 

(Section  2,  Pub.  L  95-627, 92  Stat.  3603,  42 
use  1766) 

Note. — ^This  action  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044.  A 
determination  has  been  made  that  this  action 
should  be  classified  “significant.”  An  Impact 
Analysis  is  available  from  Jordan  Benderly. 

The  reporting  and/or  recordkeeping 
requirements  contained  herein  have 

been  submitted  to  the  Office  of  ^ 

Management  and  budget  in  accordance 
with  the  Federal  Reports  Act  of  1942. 

Dated:  January  18, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 
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